














You have been assigned as the Investigating Manager in an Ethics case. Please see the
Investigation Recap below for the allegations and due date. Thank you!

Global Ethics recently updated the lnvestlgatlon Recap form below. Please review all of the
instructions regarding the updates. At the conclus:on of the invest:gatlon the form must be fully
completed by the Investigator before the case can be closed. Please contact me if you have
questions about the new format or completing the form.

Revised Investigative Recap (IR} Form:

1) Section B. You are now required to provide the date and location of each interview.

2) Section D. You are now required to provide how you verified the facts entered into the
Investigative Recap.

3) SectionE. You are now required to provide the User ID and Coaching number that results from
the Ethics investigation after the Ethics Case Manager has reviewed the documents and
provided a recommendation.

4) Section F. In addition to confirming the closure conversation has taken place with all
appropriate parties, you are now required to confirm that you have covered Walmart’s policy on
anti-retaliation with each associate interviewed. A statement has been provided on the IR for
your use.

(PLEASE CONTACT THE REPORTING INDIVIDUAL WITHIN 24 HOURS. )

Steps to the Investigation:
1. Interview all parties involved, obtain witnessing manager notes and statements, and review
documents/video. Keep these documents in a secure location, like a locked filing cabinet in the
managers’ office.

2. Email witness statements to me and complete sections A-F of the Investigation Recap below
by hitting “reply” to this email, entering the information, and hitting “send” to return to me. If
additional allegations surface during the investigation, please include those in your Investigation
Recap or contact me. Unless requested, you do not need to send the witnessing manager notes
to me. Do not administer accountability or close out with reporters/subjects until you hear back
from Ethics. (This does not apply to matters of associate safety or violent incidents. Please use
your discretion in handling those matters in a timely and appropriate manner in order to
minimize the impact.)

3. | will determine which allegations are substantiated and make a recommendation of
accountability, but the decision on accountability belongs to the business.

Non-Retaliation: Please tell all withesses interviewed that Walmart does not tolerate retaliation for
participating in an investigation. If they experience retaliation, they should report it to Ethics or a
salaried manager as soon as possible.

Here are other details from the report:

reported a concern that was brought tofjjiattention about | R R EE




Please contact me with any questions or concerns.

Tier 2 Investigation
Recap

Instructions for Completion: Investigating manager updates section b and c (if applicable) and
completes sectionsd, e and f

Facility

Date Reported

Due Date

Reporter’s Name

(b) (6). (b) (7)(C)

Reporter’s Position

Reporter’s Contact
Information

Position dcation Involvement
Interviewed | (Facility/Phone)

1| I [t AT
4. Subject Witness Otherinvolved
- = - = : bty
d
5. Subject Witness SRV lmemive

Party

Note: If more than five involved parties, click tab in the last cell to enter additional lines. Include all
parties interviewed as part of the investigation.

Allegation Type

Details of Allegation













lob Offer - Hourly

(b) (B). (b) (7)(C) 7

Requisition /NN Facility 01-03731 City BERNALILLO State NM
Job Information: 1 w W (b) (6), (b) (7)(C)
Division # Department #f Job Code Job Title
e e b) (6), (b) (7XC
Position Status
Current Pay Structure N/A New pay Structure 4 Level
Current Position Equivalency 0 New Position Equisalency 6
Current Pay Grade N/A New Pay Grade

6
Current Pay Rate - PPG Max Amount .
New Base Pay
Base Pay Rate [ ]
New Additional Pay -
Market Differential Amount -
New Pay Rate
Pasition Start Date 017
Mavement Type DEMOTION

Summarized within are some ol the benefits for which you are eligible as an Associate. lems referenced in this document may be subject to change
i the governing policy, plan, process and’or practice changes afier the employment effective date.

Your schedule and number of hours scheduled will be determined by your availability and the needs of the business.

Note: Your rate of pay is determined by the position squivaleney and the job code of the position oftered, [Fin the future, it you move (o another
position (whether voluntary or involuntary), the new rate of pay will be determined by the position equivalency and job code of the new
position.Overnight dilferentials and market differentials are determined by job code, and therefore will be added or removed from the total rate of
pay when applicable. Scasonal differentials are a temporary increase (o base pay, and only extend through an cligible time period or Lo eligible
pasitions a¢ the business deflines. The conconal difforential amount will be romovod (rom baso pay at the ond of the time period, if an associale
moves (o an incligible position or location. or as business needs dictle.

The rate of pay provided has been caleulated in accordance with the Field Hourly Associate Pay Plan in effcet at the time this Job Offer was created.
The Ficld Hourly Associate Pay Plan is subject to revision at any time, Therctore, rate of pay may be modificd prior to the cfiective date of this Jeb
Oftter, Refer to the Field Nowrly Associate Pay Plan or The WIRE for additional information regarding rate ol pay.
By accepting this offer:

« Position equivalency positions and above will be removed from your Current Cureer Interests and placed in your Future Career Goals.

o Positions lower than a position equivalencey will be removed.

Updating Your Carcer Preferences:
o You may update your Fulure Carcer Goals anylime,

o You may update your Current Carcer Interests when you meet the minimum qualifications for position cquivalency positions and above,

« You may update your Corrent Career Interes
notapply.

with positions less than a position equivalency at anytime and minimum qualitications will

Contingencies Applicable to this Job Offer:

Neither the offer of this position nor the Job Deseription relating to this position creittes an express or implicd contract of employment or
any other contractual commitment. Wal-Mart may maodify this position, including, hut not limited to, the dutics, schedule, or pay rate for
this position, or modify this job description, at its sole discretion, without netice , at any time consistent with applicable law,

Wal-Mart Confidential






ATTACHMENT/EXHIBIT TO POSITION
STATEMENT WITHHELD PURSUANT TO
EXEMPTIONS 6 and 7(C)
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IN THE MATTER|OF

WalMart Inc.

‘Subject to the appro
the Charging Party K

POSTING OF NO’

From:

| To: 15852065685 Pase:375
UNITED $TATES GOVERNMENT
NATIONAE LABOR RELATIONS BOARD.
SETELEMENT AGREEMENT
o
. ‘Case 28-CA-217718

l
ral of the Regional Diredtor for the National Labor Relations Board, the Charged Party and
JEREBY AGREE TO $ETTLE THE ABOYE MATTER AS FOLLOWS:

scnd copies of the 2

[ICE — After the Regitnal Dircctor has approved this Agreement, the Regional Office will
proved Notice to the Charjzed Party in English and in additional languages if the Regional

Director decides that it is appropriate to do jo. A responsible official of the Charged Party will then sign and

date those Notices
the Churged Party’s
consccutive days afti

INTRANET POST)
languages if the Reg
Bemalillo, New Mes
continuously posted
will submit a paper 4

tr the initial posting.

d immcdiately post thifm {n'in the location where notices to employees arc ordinarily posted at
cralillo New Mcxico l'?‘acii ty. The Charged Party will keep all Notices posted for 60
|-

ING - The Charged Paxtf‘y w 1] also post a copy of the Notice in English and in additional
fonal Director decidcs that it is appropriate to do so, on its store-specific intranet at its

ico facility, in the locat{on where notices to employees are ordinarily posted, and keep it

-~

thére for 60 consecutive da s from the datc it was originally posted. The Charged Party

opy of the intranet or w{bsi ¢ posting to the Region’s Compliance Officer when it submits

the Cerlification of Posting. The Charged Pajty r¢|l1 also provide an affidavit to the Region’s Compliance

Officer attesting tha
posting.
COMPLIANCE
Notice,

NON-ADMISSION
admit that it has vio

the electronic posting bas bzen accomplished and will provide a screen shot of the intranet

WITH NOTICE — The (i‘ha.’éed Party will comply with all the terms and provisions of said
[

! _
CLAUSE — By cntcring into this Settlement Agrecment, the Charged Party docs not

ated the National Labor %(chtions Act.

SCOPE OF THE AGREEMENT — This Agrcément settles only the allegations in the above-captioned

case(s), including al

allcgations covercd by the aftached Notice to Eraployces made part of this agreement, and

does not settle any dther case(s) or matters. [t daés not prevent persons from filing charges, the General
Counscl from prose¢uting complaints, or the Baard and the courts from finding violations with respect to

mattcrs that happen
those matters or co

before this Agreement;was-approved regardless of whether General Counsel knew of
d have easily found them out. The General Counsel rescrves the right to usc the evidence

obtained in the inveftigation and prosccution|of He above-captioned case(s) for any relevant purpose in the

litigation of this or
conclusions of law

PARTIES TO TH
Agreement and the
Relations Act, the
Complaint in this m

be null and voiﬁ.

y-other casc(s), and a jidgr, the Board and the courts may make findings of fact and/or
ith respect to said evidiznee -

AGREEMENT — If the CCharging Party fails or refuses to become a party to this

gional Director deterrrine s that it will promote the policies of the National Labor
gional Director may apipraveé the scttlement agrecment and decline to issue or reissuc a
tter. If that occurs, this Agrdement shall be between the Charged Party and the
| Director. In that case,'a ( Harging Parly may rcquest review of the dccision to approve
e General Counsel dOﬁ-no't gustain the Regional Director's approval, this Agreernent shall

AUTHORIZATION TO PROVIDE CONfPLiANCE INFORMATION AND NOTICES DIRECTLY TO

CHARGED PART
letter describing the

B ol

Y — Counsel for the Ch
gencral expectations ant

arg.:d Party authorizes the Regional Office to forward the coya
in: tructions to achieve compliance, a conformed settlement




SEP-24-2018 ©93:38 From: To: 158528656395 Pade:47S

I
fication of posting",dix‘uétly to the Charged Party. 1f such authorization. is granted,
: ed with T coiitesy copy of these documents.

No Aﬁ/

—mmls

original noticcs and p ce.
Counsel pg

PERFORMANCE |- Performance by the (Uhayxed Party with the terms and provisions of this Agrecment shall
commence immediajely after the Agrccmcm is approved by the Regional Director, or if the Charging Party does
not cnter into this Afreement, performance shall ¢ommence immediately upon receipt by the Charged Party of
notice that no review has been requested or lhat fHe General Counsel has sustained the Regional Director.

NOTIFICATION OF COMPLIANCE : Een h party to this Agreement will notify the Regional Director in
writing what steps the Charged Party has talen tq comply with the Agreement. This notification shall be given
‘within 5 days, and 4gain aftcr 60 days, fronj tht date of the approval of this Agrecment, If the Charging Party
does not enter intof this Agreement, initiaff n¢lice shall be’ given within 5 days after notification from thc
‘Regional Director tﬁxat the Charging Party tlid ot request review. or that the General Counsel sustained the
Regional Director’s ppproval of this agrecmint. No further action shall be taken in the above captioned case(s)
provided that the Charged Party complies ijwi(h the terms and conditions of this Scttlement Agreement and
Notice.

Charged Party 1' Charging Party
WalMart Inc. | P Karen Hodge , ,
By: Name afd Title Date | _}By. ___ Namc and Title Date9/21/18

A hpl—  3/u) q‘z

"Print Nume and Tilc below
Alon %J\eﬁ o\dpan :}
Covssel ~Q<"’ w&\wi" L. b

Recommended By ' D'ate} ! S ’ .
%/{ ONRAIB ko P8 ey Y

Kathcrinc E. Léung k Comele A. Overstreet
Field Attomey - : . Regional Director, Region 28
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|

o
|
(To be printed sufl posted on official Board notice form)

t
! -

v
FEDERAL LAW GIVES YOU THE RIGHT TO:

. rm, join, Or assist a unigin;

- 00se a representative i bargain with us on your behalf;

. t together with other eipplcyees for your benefit and protection;

. oose not to engage in 2y ¢ f these protected activitics.
WE WILL NOT do anything to pre-.:rgnt you from cxercising the above rights.
WE WILL NOT tell you that federa} arid state agencies cannot help you address concems about
your wagcs, hours, and working conditid 15.

WE WILL OT make any statcmcn}s that make it eppear that we are watching you because you
engage in yor right to discuss wagc‘.\sl; heurs and working conditions with other cmployees.

WE WILL NOT ask you about you‘ﬁiprctected.activity with other employees regarding your
wages, hourq, and working conditiong.

WE WILL NOT prohibit you from Qisc;':$sing our policics with other employees and WE
WILL rescipd the directive promulgiite] to employees on that subject in February 2018.

NOT prohibit you from 3nss'1¢1-ing questions from othcr cmployees about wages,
hours, and working conditions and VWE \MILL rescind the directive promulgated to cmployees
t in February 2018. |

BY THIS NDTICE WE HEREBY RESCIND the directive promulgated to employees in
February 2018 prohibiting them froni discussing our policies with other employees.

TICE WE HEREBY RESCIND the directive promulgated to employees in
February 201 8 prohibiting them frory aii.wering questions from other employecs about wages,
hours, and working conditions.

{OT threaten you with dise’pline or unspecified reprisals if you engage in protected

WE WILL
i other employces regarding vour wages, hours, and waorking conditions.

activity wi

|l .
YOU HAVE THE RIGHT to discii§s \udges, hours and working conditions with other
employces and' WE WILL NOT do ?ny:&ing to interfere with your exercise of that right.
|

YOU HAVE THE RIGHT to answér ¢ 1éstions from other employees about wages, hours and
working conditions and WE WILL NG/T| do anything to interfere with your exercise of that
right, B

WE WILL NOT subject you to mcﬁiinzd. where you are admonished for exercising your right to
(b) (8), (b) (7)(C)

discuss waggs, hours and working cundi’ibns with other employees.

13

1)1‘1
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|
.

WE WILL NOT in any like or related minner interfere with your rights under Section 7 of the
|

Act,
-i
h]'VaLVlart Inc. A
i ‘ ' (Employer)
|
Dated: 07/2//8 By: ' X
7 - '(Representative) = (Title)

e
The NationallLabor Relations Board Js ar: independent Federal agency created in 1935 to
enforce the Mational Lahor Relations 'Ac( ' We conduct secret-ballot elections to determine
whether employees want union repra.emcmon and we investigate and remedy unfair labor
practices by ¢mployers and unions. {0 fi-sd out more about your rights wnder the Act and how to

file a charge pr election petition, you .ma) speak confidentially to any agent with the Board’s

Regional Office set forth below or yali m¢y call the Board's toll-free number 1-844-762-NLRB
(1-844-762-4572). Hearing xmpmre(r"cal ors who wish to speak to an Agency repre.s'entalzve
should contait the Federal Relay Service (link is external) by visiting its website at
hitps.:www.federalreloy.usitty (link i§ ex‘érnal), calling one of its toll free numbers and asking
its Communi¢ations Assistant to call ur *6ll free number at 1-844-762-NLRB.

2600 North Cdntrsl Avenuc ! Telephone: (602)640-2160

Suite 1400 Hours of Operation: 8:152.m.104:45p.m,
Phoenix, AZ 85004

THIS 1§ AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
This notice mpst remain posted for 60 cunset quve days from thc date of postitig and must not be altered,
defaced or coyered by any other material; Any questions concerning this notice or compliance with its
provisions may be dirccted to the above },?.cg’_,‘:onal Office's Compliance Officcer.

t
i




UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 28 Agency Website:

2600 North Central Avenue www.nlrb.gov

Suite 1400 Telephone: (602)640-2160
Phoenix, AZ 85004 Fax: (602)640-2178

December 19, 2018

Steven D. Wheeless, Attorney at Law
Alan Bayless Feldman, Attorney at Law
Steptoe & Johnson LLP

201 East Washington Street, Suite 1600
Phoenix, AZ 85004-2382

Re: WalMart Inc.
Case 28-CA-217718

Dear Mr. Wheeless and Mr. Feldman:
The above-captioned case has been closed on compliance. Please note that the closing is

conditioned upon continued observance of the informal Settlement Agreement.

Very truly yours,
/s/ Cornele A. Overstreet

Comele A. Overstreet
Regional Director

CC:

WIORWIN(®
WalMart Inc.

460 Highway 528
Bernalillo, NM 87004-6633

CAO/BLJ/tmr
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FORM BXEWPT UNDER 44 USC 3512
INTERNET UNITED STATES OF AMERICA DO NOT WRITE IN THIS SPACE
mvgﬂw' NATIONAL LABOR RELATIONS BOARD “Toma¥isd
B CHARGE AGAINST EMPLOYER Casc
INSTRUCTIONS: , -
Fite on ariginal with NUAB Reglonel Director for the region in which the BYleged sntair ipbor prectice gecumed or ks pceurring.
— 3 1. EMPLOYER AGAINST WHOM CHARGE, IS BROUGHT
3. Name of Employer . Tel NO. peeury: (213) 526-1380
] Wisimart: (800) 525-6276
Mercury Public Affairs (MPA) and . T p
Walmant
- . . £, Fax No.
" 9. Address (Supet ¢y, s6te, and ZIP ceds) e. Employer Representative ‘ -
MPA: 444 South Fiower Street, Suite 1530 MPA: W g. e-Mail
Los Angeles, CA 90071 (b) (6), (0) (7))
Walmart: Office of Community & Govt Relations | Walmart [(QECHECICI(S) R Numbar of workers emplbyed
702 Southwest 8th Street, Bentonville, Arkansas (b) (6), (b) (7)(C) =
| Type of Eﬁabl'n;:memﬁamy, mne, wholesater, etc,) J- Identify principal product or service

k. The above~-nameq er!\ploym"has engaged in 3nd is cryaging in unfarr labor practices within the meaning of section 8(a). subsedtions (1) and (list

svbsecions). __ . of the Natlonal Labor Relations Act, and these unfair labor

practices are praciices affecting commerce within the maaning of the Act. or these unfair 1abor practices are unfair praciices affecling commerve
wittun the meaning of the Act and the Postal Reorganization Act.

2. Batis of the Charge (set forth a dear and conase Statement of the facts consirtuting the alfegey unfair fabor practices)

The Employers, by and through their agents, engaged in surveillance of workers involved in concerted
activity, and interrogated employee [IGNOIWE®) regardingw:oncerted activities with workers
at other Walman warehouse contractors.

3. Full name of pany filing eharqe (if Iabor orparmzation, pive full name, including local name and number)
Warehouse Workers Un ec( "

— et

4a. Address (Sircet and nymber, ciy, state, and ZH code) 4b. Tel. No,

601 S. Milliken Ave, Ste A
Omtarlo, CA 91761

213453-8354
ac. Cell no. NIGEDIVG)

4d. Fax No.

de, e-Msil
(b) (6), (b) (7)(C)

'S, Ful name of natonal or International Iabor organization of which it is an affiliate or constituentuntt (to be filed in when c;mrgé'ls filed by a Gbor

0rgaNZANOY \narenouse Workers United
§. DECLARATION Tel, No. ‘
) veclare that | hawe re2d the above charge and {hat the stztements are true to (he best of my knowledge and belief. 826-796-7555 '
Lot . . Office. M any, Cell No.
- ﬂ /L~ ‘Dv-o Eli Naduris-Weissman, Attorney ™ }
(sgnafure cf representsing of pevsen making ehams) . PontArpe g thie or office, deayy . -
(o name ong il of eftce. 7 FaxNo. g56.577-0124
ogierotz |
510 South Marengo Ave., Pasadena, CA 91107 — - e | €Naduris-weissman@rsglabor.com
fress ——— e D
WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1009)
PRIVAGY ACT STATEMENT

Solicitason of the informafion on this form ks autherized by the Nationat Labor Relations Act (NLRA), 28 U.S.C. § 157 ef s0q. The principal use of tha information 1s to assist
the Nztional Labos Relations Board (NLRB) in processing untair Iabor practice and relzted proceedings or litigation. The routine uses for the informaztion are fully set farm in
the Foderal Reglster, 71 Fed. Reg. 7494243 (Dec. 13, 2006). The NLRB will futher explzin these uses upon request. Disclosure of this information  the NLRB 15
volurtary, however, fallure 10 suppiy the informatjon will cause the NLRB o decline to invoke its processes,

TOTRL P.B2
JUN-28-2012 15:18 2138942778 9B P.B2
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@E@S@N D@NN Gibson, Dunn & Cruicher LLP

333 South Grand Avenue
Los Angeles, CA 90071-3197
Tel 213.229.7000
www.gibsondunn.com

Scott A. Kruse

Direct: +1 213.229.7970
Fax: +1 213.229.6970
SKruse@gibsondunn.com

T 95358-00486

August 15, 2012

VIA EMAIL, FACSIMILE AND UPS NEXT DAY

John A. Rubin, Esq.

Field Attorney

National Labor Relations Board
Region 31

11150 West Olympic Blvd., Suite 700
Los Angeles, CA 90064-1825

Re:  Mercury Public Affairs and Walmart
Case 31-CA-083730

Dear Mr. Rubin:

This position statement on behalf of Walmart is in response to the unfair labor practice
charge filed by the Warechouse Workers United (WWU) against Mercury Public Affairs
(Mercury) and Walmart, alleging unlawful surveillance of workers and interrogation of a
worker, apparently arising out of a news conference held on June 6, 2012 and also in
response to your letter dated July 22, 2012. Walmart has committed no unfair labor practice,
as this position statement will demonstrate. First, we will set forth a chronology of events.'

Chronology

In the beginning of June (prior to June 6), the Los Angeles Times asked Walmart to
comment on a scheduled news conference for June 6 at the L.A. County Federation of Labor
where a new report from the National Employment Law Project would be released entitled:
“Chain of Greed: How Walmart’s Domestic Outsourcing Produces Everyday Low Wages
and Poor Working Conditions for Warehouse Workers.” The L.A. Times said it had an
advance copy of the report, which Walmart had not seen, and planned to publish a short
piece in the paper. The reporter declined to share the report with Walmart.

The L.A. Times ran an article prior to the June 6 news conference about the report which was
quite negative toward Walmart. More media inquiries came into Walmart. Walmart decided
to have someone attend the press conference to find out what was said about Walmart so as

' Walmart reserves the right to supplement this response and does not waive any defenses not raised herein.
Walmart stipulates to being engaged in interstate commerce for purposes of NLRB jurisdiction. Please
direct any correspondence to me as counsel for Walmart.

Brussels « Century City « Dallas « Denver « Dubai » Hong Kong + London + Los Angeles - Munich » New York
Orange County + Palo Alto + Paris * San Francisco » S&o Paulo « Singapore « Washington, D.C.



" GIBSON DUNN

John A. Rubin, Esq.
August 15, 2012
Page 2

to be able to respond appropriately. At the same time, certain unions were also involved in
contesting the City of Los Angeles’ issuance of a permit to Walmart for a store in Chinatown
and have brought litigation appealing the issuance of the permit. Walmart asked Mercury to
have someone attend the event to monitor what was said. Mercury was assisting Walmart
with public affairs and media relations in Los Angeles and in connection with Walmart’s
siting of new stores in Los Angeles, including Chinatown.

Attached as Exhibit A is a copy of the Public Affairs/Media Relations Representation
Agreement between Walmart and Mercury (the monthly fee amount and contact information
of officials have been redacted).”? The Scope of Work and the specific services to be
performed by Mercury are detailed in Article 2. Mercury’s role is limited to performing
“public relations, community relations and media relations services related to Walmart’s
involvement in Los Angeles, CA.” Mercury is not a labor consultant and does not handle
employee relations for Walmart.

When Mercury was asked to have someone attend the press conference, it was intended that
such person would distribute a statement from Walmart, but it was not prepared and
available in time. Attached as Exhibit B is a June 5, 2012 email string from|{JICNOIE
(b) (6), (b) (7)(C) Walmart, tol{JXEQMEIR(®)] of Mercury and a

i 6 ) 2 It states

immediately following. We’ll touch base with reporters to insure our statement is included
in any coverage.”

June 6 ( ) (6), (b) €81(®)] of Mercury Public Affairs attended the June 6 press conference
event. QACHOIRIS] reported on the event and as to what media were there, but it was not
reported to Walmart thatjjjfi§ had misrepresentedijiiil§ as a reporter or interviewed anyone.

June 13 — The Los Angeles County Federation of Labor and Congresswoman Judy Chu
hosted an event in Chinatown announcing a June 30 protest/march against Walmart.
Walmart asked Mercury to have someone attend and pass out a statement regarding
Walmart’s plans for the store in Chinatown.QEQNMOIWI®ttended the June 13 event and was
apparently confronted by someone as to whyjilll misrepresentedgigigllihs a reporter at the

%/3 Exhibits A and B contain confidential commercial or financial information that falls within Exemption 4 of
the Freedom of Information Act (FOIA), 5 U.S.C. Sec. 552(b)(4). We request that the NLRB not provide
those documents to any third party and that if the NLRB receives a request for either of those documents,
that the NLRB notify Walmart before producing or responding to any such request so that Walmart can

assert the confidentiality and protection of such document.
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June 6 event. Walmart knew nothing about this misrepresentation by|REQEGAASY who did
not tell them about it.

b) (8).

June 14 — Walmart learned via postings that{{)X()M(JXEA(®)] misrepresented
reporter at the June 6 event and spoke with a person there as if il was a reporter. This was
the first time Walmart knew anything about [QACMOIWN®) misrepresentation. Walmart gave
a statement to the press that day condemning(QEGONMOAW®Iconduct:

“These actions were unacceptable, misleading and wrong. Our culture of integrity is
a constant at Walmart and by not properly identifying , this individual’s
behavior was contrary to our values and the way we do business. We insist that all
our vendors conduct themselves in a way that is transparent and honest and we will
reinforce that expectation to help ensure this type of activity is not repeated.”

(A copy of an article in Gawker.com containing that statement, as well as a statement that
Mercury gave, is attached as Exhibit C.)

Mercury Public Affairs also gave a statement to the press condemning (b) (6). (b) (7)(C)
conduct:

“The action taken by[QUCECAWIS) was in no way approved, authorized, or directed by
Walmart or Mercury. QAU is a junior member of our team who made an
immature decision. [l very poor judgment and Mercury takes full
responsibility. We are taking the necessary disciplinary actions. This is an isolated
incident that has never happened before and will not happen again.” (Mercury also
confirmed to the press thatJJQNRIMIR] “is no longer with the company.”)

Mercury terminated [(QECMOIWI®) employment.

June 22 — Walmart terminated its contracts with Mercury Public Affairs. Walmart gave
another statement post-termination of Mercury (a copy is attached hereto) stating:

“Our culture of integrity is a constant at Walmart and from day one, we addressed
these actions as unacceptable, misleading and wrong. Today, we reached a mutual
decision with Mercury Public Affairs to end our business relationship. We take this
matter seriously and have taken the appropriate steps to ensure this type of activity is
not repeated.”

(A copy of a June 25, 2012 article in the Los Angeles Times reflecting that statement, as well
as a statement that Mercury gave is attached as Exhibit D.)
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Mercury gave another statement as well stating:

“While the action taken by i Was in no way approved, authorized, or _
directed by Walmart or Mercury, we take full responsibility for what occurred. [l
was a junior member of our team and showed very poor judgment and we dismissed
W from our firm as these actions run contrary to our firm's culture and values.”

“We value our clients and our relationship with Walmart and today we reached a
mutual decision to end our business relationship.”

“We also value our reputation and integrity. In the thirteen years of our firm's
existence, we have never had this situation occur. It is not the kind of firm we are.
This was an isolated incident and we are taking steps to ensure it never happens
again.”

Although Walmart has not committed any unfair labor practice, Walmart has taken all
appropriate steps to repudiate the wrong that was committed and to make sure it does not
occur again.

Acted Outside jjjjj§f Authority and Was Not Walmart’s Agent
for Purposes of the Alleged Unfair Labor Practices

Walmart asked Mercury to have someone attend the June 6 press conference to hear what
would be said about Walmart at the event, get a copy of the report, and identify what media
were there. il was neither asked nor authorized to misrepresent gl as a reporter, nor to
interview or question anyone, nor to do any surveillance on any Walmart employees. Thus,
QIOROIBI® had no authority to do any of those things and was not Walmart’s agent for

purposes of any such acts.

In determining whether an individual is an agent of an employer, the National Labor
Relations Board (“NLRB”) applies the common law principles of agency as set forth in the
Restatement of Agency. Precicitator Services Group, Inc., 349 NLRB 797, 801 (2007); In re
D&F Indus., Inc., 339 NLRB 618, 619 (2003). The Restatement defines agency as the
relationship that arises when one person manifests assent to another person that the agent
shall act on the principal’s behalf and subject to the principal’s control, and the agent
manifests assent or otherwise consents so to act. Restatement (Third) of Agency § 1.01

cmt. c.

The burden of proving an agency relationship exists “is on the party asserting its existence.”
In re Cornell Forge Co., 339 NLRB 733, 733 (2003). Furthermore, the “agency must be
established with regard to the specific conduct that is alleged to be unlawful.” Id.
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Bl misrepresentation of as a

) (6). ()

alleged “surveillance”
of Walmart employees, because the relationship fails to meet the very first and critical
requirement for such agency. That is, Walmart in no way manifested assent that Wact on
Walmart’s behalf to misrepresenf{fiiiiiil§ as a reporter, to interview or question anyone, or to
engage in surveillance of any Walmart employee. Any such actions onell part would have
been taken outside the scope ow authority and any agency relationship.

Actions taken outside the scope of the agency relationship do not affect the principal’s legal
position. Restatement (3d) of Agency § 2.01 cmt. c.; see also Vinewood Capital, LLC v.
Sheppard Mullin Richter & Hampton, LLP, 735 F.Supp.2d 503, 514 (N.D. Tex 2010) (“An
agent has only so much authority as is granted to him by his principal, and a principal is
liable for an intentional tort of his agent only if he authorized or ratified the tort.”).

Nor can it be argued that [[JCERIGIR) misrepresentation o as a reporter was within
il authority as necessary or incidental toffjjfjj achieving Walmart’s manifest authority to
attend the press conference. First, as with most press conferencesm was admitted

to the press conference inside the County Federation building without having to identify

(b) (8). (b) (7)C)

(much less to misrepresent [jjiil§as a reporter). Only thereafter did someone
apparently offexw a clipboard designated for those in the media to sign-in. Second, any
action taken as necessary or incidental to achieve a principal’s objective must still be
“proper” and done “in the usual and ordinary way.” Castillo v. Case Farms of Ohio, Inc., 96
F.Supp.2d 578, 593 (W.D. Tex. 1999); Restatement (Third) of Agency § 2.02 cmt.d.
Misrepresenting oneself as a reporter does not fall within a “proper and ordinary way” of
achieving Walmart’s objective. Thus exceededjiilauthority and Walmart is
not liable as principal forffjjfj misrepresentation.

Similarly [JICNRIMR was not authorized to interview or interrogate anyone at the June 6
event or to engage in surveillance of any Walmart employee that might be there. Therefore,
Walmart cannot be liable for{QIONOIYI®! actions.

Separate and apart from Walmart’s not being responsible for NI actions Sl
actions do not constitute unlawful interrogation or surveillance under the NLRA.

No Unlawful Interrogation

Section 8(a)(1) of the NLRA makes it an unfair labor practice for an employer to interfere

with, restrain, or coerce employees in the exercise of their rights to self-organize. 29 U.S.C.
§ 158(a)(1). Courts and the NLRB have interpreted this section to prohibit “interrogation as
to union sympathy and affiliation” because of its “natural tendency to instill in the minds of
employees fear of discrimination on the basis of the information the employer has obtained.”
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N.L.R.B. v. West Coast Casket Co., 205 F.2d 902 (9th Cir. 1953). This prohibition does not
apply to RQAQMORIS) activities because Wdid not ask the individual at the press
conference any questions aboutwunion sympathy, affiliation, or activity.

Even if jjjjfj had asked such questions (whichijijl did not) activities would not
constitute unlawful interrogation. Courts and the NLRB have emphasized that
“[q]Juestioning of employees as to union activities is not illegal per se. Rather, [a] Section
8(a)(1) violation occurs if, under the totality of the circumstances, the interrogation tends to
coerce employees in the exercise of their Section 7 rights.” N.L.R.B. v. Brookwood
Furniture, 701 F.2d 452 (5th Cir. 1983). Generally, the totality of the circumstances is
evaluated through the Bourne test (named for Bourne v. N.L.R.B., 332 F.2d 47, 48 (2nd Cir.
1964)), which requires the court, judge, or Board to evaluate the following factors:

(1) The background, i.e. is there a history of employer hostility and discrimination?

(2) The nature of the information sought, e.g. did the interrogator appear to be seeking
information on which to base taking action against individual employees?

(3) The identity of the questioner, i.e. how high was he/she in the company hierarchy?

(4) Place and method of interrogation, e.g. was employee called from work to the boss’s
office? Was there an atmosphere of ‘unnatural formality’?

(5) Truthfulness of the reply, i.e. did the employee feel he/she had to lie for fear of
repercussion?

The Second Circuit in Bourne emphasized that interrogation will only be found where it
meets the above standards, which it characterized as “severe.” Id. at 48.

Applying the Bourne factors to the instant case, these factors would dictate a finding that il
activities were not coercive. There is no evidence thatijigillll asked targeted
questions seeking identities of other union sympathizers/members, or that qsought any
information about union activities, but ratherjflll questioning was limited to the topic of il
working conditions. was not “high up” in the company hierarchy (but rather a
OIOROIW® cmployee at Mercury, and not even in the Walmart hierarchy). The individual
interviewed had no notion tha was an agent of Walmart (even if one were to assume Sl
was). The place and method of the questioning were not coercive; the individual had
volunteered to be questioned and believ responses were going to be used for a
newspaper article about working conditions, not as the basis for any employment

decisions. In addition, the individual was not a Walmart employee anyway. Finally, there is
nothing to indicate that the responding individual was not truthful ifjifjreply.




GIBSON DUNN

John A. Rubin, Esq.
August 15, 2012
Page 7

. _ b) (6), (b) (7)(C
Another recent NLRB case also dictates that any questioning by RN 215 1ot

unlawful interrogation. In Milum Textile Services Co., 357 NLRB No. 169 (Dec. 30, 2011),
it was stated:

When the Respondent's employees presented Milum with the petition, Milum asked
them why they wanted a union. Counsel for the General Counsel contends this
question constituted unlawful interrogation in violation of Section 8(a)(1) of the
Act, but an employer's questioning of employees about their union sentiments does
not necessarily violate Section 8(a)(1) of the Act, particularly where the employees
are open and active union supporters. The test is whether, under all the
circumstances, the interrogation reasonably tends to restrain, coerce, or interfere with
statutory rights. To support a finding of illegality, the words themselves, or the
context in which they are used, must suggest an element of coercion or interference.
Rossmore House, 269 NLRB 1176, 1177-1178 (1984), affd. sub nom. UNITE HERE
Local 11 v. NLRB, 760 F.2d 1006 (9th Cir. 1985) (questioning of open and active
union supporter about prounion mailgram he sent to employer was not coercive).
Here, the employees, having engaged in a work stoppage for the purpose of
presenting a signed union authorization petition to their employer, could scarcely
have more openly or actively demonstrated their union support. Milum's subsequent
question was posed without animosity or intimidating comment and did not,
therefore, tend to restrain, coerce, or interfere with the employees' statutory rights. I
shall, therefore, dismiss this allegation of the complaint.

Similarly, in the present case, the person whomQUACRGAWISY interviewed (who was not a
Walmart employee) was at the Warehouse Workers Union (WWU) press conference for the
purpose of being interviewed by the press aboutw pro-WWU support and tg_exoress NS
(b) (6), (b) (rxc
support publicly. was an open and active union supporter. Thus, even if’
asked W about i union support (whic id not do), such questions of an open union
supporter (although not even a Walmart employee) would not have been unlawful coercive
conduct, as was held in the Milum Textile case and the other NLRB and Ninth Circuit Court
of Appeals case cited therein.

(©) (6). (b

In sum, even if questioning were analyzed as potential interrogation in violation of
Section 8(a)(1), it was not coercive under the totality of the circumstances, and therefore it
was not an unfair labor practice.

No Unlawful Surveillance

An entity’s surveillance of individuals only violates Section 8 of the NLRA if the
surveillance is of individuals with whom the entity has an employment relationship or
individuals seeking an employment relationship with the entity. Thus, in Wackenhut
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Corporation and Services Employees International Union, 348 N.L.R.B. 1290 (N.L.R.B.
2006), the NLRB made clear that an entity’s conduct cannot constitute unlawful surveillance
if the individuals subject to the surveillance were not “employees of, or applicants for jobs
with,” the entity. Id. at 1291. There must be an employment relationship, or the individuals
must have had or be seeking such a relationship, for liability under the NLRA to attach to an
entity’s conduct. Ibid.; see also Maclean Power Systems, 2007 N.L.R.B. LEXIS 392, *2
(N.L.R.B. Sept. 27, 2007) (“Neither of these handbillers was employed by Respondent and
neither had applied to become an employee of Respondent. Strictly speaking, therefore,
management's observation of these two individuals does not constitute unlawful surveillance
of employees.”).

Since Walmart did not know and does not know of any Walmart employee being at the June

6 press conference, no unlawful surveillance under the NLRA bm is even
possible. (Nor didCACHCRIR report to Walmart on any Walmart employees at the event,
since that was not something @l was asked to do.)

In addition, the press conference was called for the very purpose of publicity. Anyone could
attend the press conference. This is hardly an event where surveillance is applicable. Even if
there had been Walmart employees at the press conference, Walmart’s simply having
someone at the press conference which was open to the public cannot be unlawful
surveillance. “[M]anagement officials may observe public union activity, particularly where
such activity occurs on company premises, without violating Section 8(a)(1) of the Act,
unless officials do something out of the ordinary." Metal Industries, Inc., 251 NLRB. 1523,
1523 (1980)”; see also Wal-Mart Stores, Inc. & UFCW, 352 NLRB 815 (2007)) and Ark Las
Vegas Restaurant Corporation, 333 NLRB 1284, 1303 (NLRB 2001) (in which lawful
surveillance and interrogation charges were rejected where: “[the employee] had gone to the
[union] rally in full view of anyone who wanted to look. Indeed, it was such a public matter
that ‘surveillance’ seems to be an antilogy in the circumstances. The Union was pleading for
the world to look and listen. That [the supervisor] observed what was happening can be no

surprise.”).

The Continental Group, Inc., 353 N.L.R.B. 348 (N.L.R.B. 2008) (reversed in part on other
grounds), is particularly instructive to the present case. In that matter, the Administrative
Law Judge found, and the NLRB affirmed the finding, that Continental officials had not
engaged in unlawful surveillance by attending a press conference sponsored by a union. /d.
at 348 fn. 7 and 357. Only one non-supervisory employee of Continental, Howard Williams,
attended the press conference, and he did not know at the time that any Company officials
were in attendance. Id. at 356-57. While there was some evidence indicating that the
Company officials may have photographed attendees and written down license plate
numbers, Williams did not claim that ke was photographed, and he did not drive to the event
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(and thus any license plate numbers transcribed could not have been his). Id. at 357. On this
basis, the ALJ and the Board found that the Continental official’s actions “did not impinge”
on the rights of the one employee in attendance. /bid. There was not unlawful surveillance
and the employer’s mere presence at the union press conference was not unlawful.

presence at the press conference was not unlawful surveillance of employees
for several independent reasons: (1)l was not asked or authorized to surveil any Walmart
employee; (2) neither Walmart norgell were or are aware of any Walmart employee being at
the press conference; (3)@ made no report to Walmart that any Walmart employee was
there (which is, of course, consistent with the fact that W was not asked about that) (see The
Continental Group, id., above); (4) the persons at the press conference (including the one il .
talked with) were seeking to be interviewed by the press and to be quoted in the press about
their position on Walmart. W presence at the press conference to find out what was being
said to the press about Walmart so it could respond appropriately, is not unlawful

surveillance.

Repudiation

Even if had committed any unfair labor practice did not) and even if
Walmart were somehow responsible forjsll conduct (it is not), Walmart has repudiated any
conduct by [JESERIEER the day it learned offfjjfl misrepresentingiEiglilihs a reporter and has
since terminated its relationship with Mercury Public Affairs.

The Board set forth the standards for repudiation of an unfair labor practice under the NLRA
in Passavant Memorial Hospital, 237 NLRB 138 (1978), requiring that the repudiation be:
(1) timely, (2) unambiguous, (3) specific to the coercive conduct, (4) free from other
proscribed illegal conduct, (5) adequately publicized, (6) no proscribed conduct on the
employer’s part after the publication, and (7) give assurances that the employer will not
interfere with employee rights in the future.

Walmart’s repudiation of[QEQCRQISY conduct was (1) timely - it was given the same day

that Walmart learned o conduct; (2) unambiguous - Walmart stated to the press” “These
actions were unacceptable, misleading and wrong . . . by not identifyinggiiisliag the
individual’s behavior was contrary to the way we do business™; (3) specific - see statement to
press quoted above; (4) Walmart’s repudiation was free from any other proscribed illegal
conduct; (5) adequate publication -- Walmart repudiatew conduct by its statements to the
Los Angeles Times, Gawker.com, and other media the day Walmart learned ofjgisl conduct,
and Walmart’s statements were quoted in those and other publications; in addition, the
individual questioned was quoted in the same newspaper articles as was
Walmart’s statement, and, thus, il also saw Walmart’s repudiation oconduct;
(6) there has been no proscribed conduct by Walmart after publication of the repudiation; and
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(7) Walmart’s repudiation gave assurances of no such conduct in the future: Walmart’s first
statement to the press on June 14 said “We insist that all our vendors conduct themselves in a
way that is transparent and honest and we will reinforce that expectation to help ensure that
this type of activity is not repeated,” and Walmart’s second statement on June 22 also stated
“We take this matter seriously and have taken the appropriate steps to ensure this type of
activity is not repeated” (Walmart terminated its relationship with Mercury Public Affairs on
June 22). Thus, Walmart has repudiated JIQERIGE) conduct.

Conclusion

In sum, AQAQIGIR) acted outsidejiiall authority and the scope of the relationship with
Mercury Public Affairs and was not Walmart’s agent for purposes of any alleged unfair labor
practices; no unlawful coercive interrogation took place; no unlawful surveillance of any
Walmart employee occurred; and, in any event, Walmart has repudiated any wrongful
conduct by and taken appropriate steps to make sure none occurs in the future.

We believe that this position statement provides the Board with the necessary information to
dismiss the unfair labor practice charge. We would welcome the opportunity to discuss this
matter with you and look forward to the dismissal of the charges.

Yours truly,

0. e

Scott A. Kruse
SAKW

cc: Mori Pam Rubin, Regional Director
Joanna Silverman, Supervisory Field Attorney
101349477.1



P! C AF S REP| REEMENT
This Public AffairsfMedia Relations Representation Agreement, which together with the Standard
Terms (as defined below) shall collectively constitute this “Agreement,” is made effective the “” ). ®)Y7XC)
OIORLIY®), batwean Wal-Mart Stores, Inc. (‘Walmart’) and Mercury Public Affairs. (“Consuitant”).

ARTICLE 1: TERM AND CONTACT PERSONS

. This Agreement will become effective on the date set forth above and will terminate
, unless sooner terminated as provided in this Agreement (the *Term"). This
tended on a month-to-month basis upon written approval of both parties.

1.1. TERA
(b) (6), (b) (7)(C)
Agreement may be e

1.2. CONTACT PERSONS. (a) WalMart designates @W (“Wal-Mart Contact’) as
Wal-Mart's primary contact.  Consultant shall direct all reports, notices, inquiries, and other

communications to Wal-Mart Contact at:
Mailing Address: .
E-mail:
Phone:

(b) Direct invoices: All invoices and direct involce questions should be emailed to:

E-Mail: re.involces@wal-mart.com

(c.) Consultant designates [(QXEON(OXW(SP (“Consuitant Contact") as Consultant's primary
contact. Wal-Mart shall direct all reports, notices, inquiries, and other communications to Consultant
Contact at:
MailingAddress:
E-mail:
Phone:
HOST Vendor Number:
SAP Vendor Number:

ARTICLE 2: SCOPE OF WORK
ES TO BE I MED BY CONSULTANT. Consultant has been

The Consultant’s role during the Term will be to

ervices will include, but will not be limited to:

ARTICLE 3: COMPENSATION

(b) (6), (b) (7X(C)
pimart agrees to pay Consuitant in accordance with the following terms and conditions:



.1. ADDITIONAL T S INCO RATED . This Agreement
hereby specifically and fully incorparates by reference the Standard Terms and Conditions posted as of

the date of this Agreement at | ! {the “Online
Standard Terms'). By signing below, Consultant acknowledges that Consultant has read and agrees to

be bound by the Online Standard Terms.

4.2, QHANQE§_'LQ_§IANQABD_I§BM§_AND_Q_QNDII|QN§ Wa|~Mart may from time to time
amend the Standard Terms and Conditiopasby Jdactiding such changes jo th g REne and
Conditions document and posting it to (b) (6), (b) (7)(C) Such
changes shall not apply to this AgreeMent, Upc Iy renewal, extension or other
amendment of this Agreement by the parties hereto the Standard Terms and Condmons posted as of the
date of such renewal, extension or amendment shall apply to the renewed, extended or amended
agreement.

43. ENTIRE CONTRACT. This Agreement, which includes the Online Standard Terms
incorporated by reference above, supersedes any and all other agreements, either oral or written,
between the parties hereto with respect to rendering of services by Consultant for Walmart, and contains
all of the agreements between the parties with respect to the subject matter hereof.

THE PARTIES HEREBY enter into this Agreement (including the Online Standard Terms) as of
the date first above written, and the signatories hereto represent that by signing below, they are
authorized to execute this Agreement and to obligate the respective parties.

. (b) (6), (b) (7)(C)
(b) (6), (b) (7)(C)

E(b) (6), (b) (7)(C)




STANDARD TERMS AND CONDITIONS
APPLICABLE TO
CORPORATE AFFAIRS REPRESENTATION AGREEMENTS

The following terms and conditions are incorporated into and made a part of the [State
Government Relations/Public Affairs/Community Affairs] Representation Agreement that you
are entering, pursuant to Section 4.1 of the signed portion of the Agreement. All capitalized
terms not defined below shall have the meanings set forth in the signed portion of the
Agreement.

ARTICLE 5: PERFORMANCE OF SERVICES

Section 5.1. METHOD OF PERFORMANCE; REPORTING. Consultant will determine
the method, details and means of performing services under this Agreement. Consultant shall
report the extent and nature of the activities being performed under the terms of this Agreement
on a quarterly basis or as otherwise requested by Wal-Mart.

Section 5.2. ADDITIONAL STAFF. Consultant may, at Consultant's sole expense
unless previously agreed to by Wal-Mart, employ such additional staff and subcontractors as
Consultant deems necessary to perform the services required of Consultant under this
Agreement. Any staff and subcontractors employed by Consultant must agree to be, and shall be,
bound by the provisions of this Agreement, including those regarding work product (Article 7),
compliance with laws (Section 9.1), confidentiality (Section 9.3), conflicts of interest (Section
9.4) and legal clearance (Section 9.5). Consultant will include appropriate language in its
subcontractor agreements to protect Wal-Mart in this regard. Consultant shall be responsible for
the actions of all such staff and subcontractors.

Section 5.3. AMOUNT OF SERVICE. Consultant agrees to devote the time necessary to
complete performance of the services required of Consultant under this Agreement. Consultant
makes no representations or warranties as to the outcome of its services. Consultant is not
precluded hereunder from representing, performing services for, or being employed by, other
persons or companies, provided that such representation, services or employment do not create a
conflict of interest with Wal-Mart (as further set forth in Section 9.4 below).

Section 5.4. INDEPENDENT CONTRACTOR. Consultant shall perform all services
under this Agreement as an independent contractor and shall not be treated as an employee of
Wal-Mart for federal, state or local tax purposes or any other purposes. Nothing contained in this
Agreement shall be deemed to create a partnership or joint venture. Neither party to this
Agreement may enter into contracts on the other party’s behalf, or otherwise legally bind the
other party, except as expressly provided in this Agreement. - o

Section 5.5. NO ASSIGNMENT. Neither this Agreement nor any duties or obligations
under this Agreement may be assigned, delegated or subcontracted by Consultant without the
prior written consent of Wal-Mart, except as expressly provided herein. If Wal-Mart consents to
the subcontracting of all or part of Consultant’s duties under this Agreement to a third party,



Consultant’s subcontractor must agree in writing to be bound by all terms of this Agreement
prior to performing services, and Consultant shall be responsible for the actions of such

subcontractor.

Section 5.6 POLLING SERVICES. Any survey completed by or contracted for
consultant will not be used as a means for gathering individual information concerning current or
potential Wal-Mart employees. All surveys will be conducted on a voluntary and anonymous
basis, with adequate assurances of the same before the solicitation of any survey responses.
Consultant and its contractors shall take any and all steps necessary to protect the anonymity of
survey respondents in the collection, analysis, transmittal, and storage of information obtained
through the survey. Consultant and its contractors also shall provide Wal-Mart with survey
results on an aggregate, rather than an individual basis. Under no circumstances shall Consultant
or its contractors transmit or make available to Wal-Mart information concerning any individual
survey respondents, including any information that could lead to the identification of that
respondent and his or her survey responses.

ARTICLE 6: INVOICING AND TIME FOR PAYMENT

6.1. INVOICING AND TIME FOR PAYMENT. Consultant shall be responsible for providing
Wal-Mart with a monthly invoice by the 10™ day of the month for the services rendered in the prior
month. The invoice must summarize all work performed during the month. Invoices submitted without a
summary of work are subject to not being processed for payment. Wal-Mart agrees to pay invoices for
Monthly Fee and approved expenses within thirty (30) days after receipt from Consultant. In the event of
a disputed charge, Wal-Mart shall notify Consultant in writing of the disputed amount within thirty (30)
days after receipt of the invoice, specifically identifying the reason for the dispute, and shall pay all
undisputed amounts owed while the dispute is being resolved. Consultant agrees to submit invoices to
the Wal-Mart Public Affairs offices in Bentonville, Arkansas, in accordance with the procedures and
practices as established by Wal-Mart in separate writings.

6.2. NO COMMISSIONS. Consultant shall not be entitled to commissions for any creative
services, placement of media or related services in connection with this Agreement.

ARTICLE 7: WORK PRODUCT

Section 7.1. WORK PRODUCT OWNERSHIP. Subject to any third-party rights in
licensed elements approved by Wal-Mart, all written materials, documentation, electronic files,
videos, media, designs, inventions and/or other work product, including any adaptations thereof
(collectively, “Work Product”), developed by Consultant (or Consultant’s staff or subcontractors)
on Wal-Mart’s behalf, or developed using Wal-Mart’s Confidential Information, is and shall be
the confidential and exclusive property of Wal-Mart. Consultant hereby assigns to Wal-Mart any
right it may have in the Work Product, and agrees that it shall have no proprietary interest in any
such Work Product. :

Section 7.2. DELIVERY OF WORK PRODUCT AND RETURN OF INFORMATION.
Upon Wal-Mart’s request, Consultant shall provide Wal-Mart with all Work Product referenced
in Section 7.1 above, and return all Confidential Information used to develop such Work Product.
All of the Work Product and Confidential Information shall be provided to Wal-Mart including,
but not limited to, any and all electronic copies. Consultant shall have 15 days from receipt of




such request to return and/or provide all such information to Wal-Mart and to notify Wal-Mart in
writing that Consultant has fulfilled its obligations under this Section 7.2.

ARTICLE 8: MODIFICATION OF SCOPE OF WORK

Section 8.1. MATERIALL CHANGE IN SCOPE OF WORK. In the event that
Consultant’s Scope of Work under Article 2 of this Agreement covers several distinct services or
more than one Project, and Wal-Mart determines that it no longer desires or requires
Consultant’s services with respect to a certain service or Project, then upon thirty (30) days
advance written notice to Consultant, Wal-Mart may cancel such portion of Consultant’s services
that it no longer desires or requires. After such notice period, the Monthly Fee payable under
Section 3.1 for all services provided by Consultant will be proportionally reduced. (For example,
cancelling 1 out of 3 Projects would result in Monthly Fee being reduced by one-third.)

Section 8.2. PAYMENT FOR CANCELLED WORK IN PROCESS. In the event Wal-
Mart modifies or cancels any plans or work in process, Wal-Mart agrees to pay Consultant
according to the terms of this Agreement for any work completed, including but not limited to
reimbursing Consultant for all reasonable and pre-approved expenses incurred thereto. Wal-Mart
will also assume Consultant’s financial liability under any contracts or commitments Consultant
is unable to cancel, including reasonable cancellation penalties incurred; provided however that
Wal-Mart’s liability shall be strictly limited to direct contract fees or commitment costs as
evidenced by proper support documents. In the event of a dispute regarding compensation owing
upon an Article 10 termination of this Agreement, compensation will be allocated based on the
duration of the Term through the date of such termination.

ARTICLE 9: ADDITIONAL CONSULTANT OBLIGATIONS

Section 9.1. COMPLIANCE WITH LAWS. Consultant will comply in full with all
applicable federal, state, and local laws and regulations. This includes but is not limited to laws
concerning privacy and communications including any all rules and regulations of the FCC and
FTC. Consultant will comply with rules of governmental agencies and bodies, including those
which govern gifts, donations, contributions, and expenditures that benefit, directly or indirectly,
public officials. Consultant agrees to notify Wal-Mart immediately: (a) of any conduct on
Consultant’s part that may be in violation of any applicable federal, state and local laws and (b) if
Consultant receives notice of, or otherwise becomes aware of, any actual or threatened
investigation, action, litigation, or disciplinary or other proceeding of which Consultant is or may
be a subject in connection with Consultant’s services hereunder and to the extent permitted by
applicable law, shall provide Wal-Mart with all written notices and communications received by
Consultant relating to any such investigation, action, litigation or disciplinary proceeding.

(b) (4), (b) (6), (b) (7)(C)




Section 9.3. CONFIDENTIALITY. (a) Consultant acknowledges that during the term of
this Agreement, in the performance of consulting services under this Agreement, Consultant will
come into possession of “Confidential Information” as defined in Section 9.3(b) below.
Consultant hereby covenants and agrees it shall use the Confidential Information solely in
connection the performance of its obligations under this Agreement, and that during the Term of
this Agreement and for a period of five (5) years following the expiration or termination of this
Agreement, Consultant shall not disclose any Confidential Information of Wal-Mart to any third
party except where such Confidential Information is required to be disclosed in compliance with
a court order or applicable law, and in such case, Consultant shall, to the extent it is legally
permitted to do so, inform Wal-Mart of such court order or legal requirement immediately, shall
disclose only such Confidential Information that is required, and shall help Wal-Mart seek
protective means to protect the confidentiality of the Confidential Information to be released, at
Wal-Mart’s expense. On or prior to the termination of this Agreement, Consultant shall return to
Wal-Mart all documentation, programs, software, equipment, statistics, and other written
business materials and data concerning Wal-Mart or any competitor of Wal-Mart in Consultant’s
possession as a result of Consultant’s performance of this Agreement. In the course of
performing services, Consultant may disclose certain Confidential Information which Wal-Mart
has approved in writing for disclosure.

(b) “Confidential Information” means information designated as such by Wal-Mart or
that should reasonably be known to be proprietary and confidential, pertaining to the business of
Wal-Mart, and including, without limitation, trade secrets obtained by Consultant during the
course of, or as a result of, his or her services, including, without limitation, information
regarding processes, suppliers (including the terms, conditions or other business arrangements
with suppliers), advertising and marketing plans and strategies, profit margins, seasonal plans,
goals, objectives, projections, compilations and analyses regarding Wal-Mart’s business, salary,
staffing, compensation, promotion, diversity objectives and other employment-related data or
personally identifiable consumer data, and any know-how, techniques, practices, or non-public
technical information regarding the business of Wal-Mart. Confidential Information shall not
include information that (a) is or falls into the public domain by no fault of Consultant; (b) is
disclosed to Consultant by a third party which is not under an obligation of confidentiality to
Wal-Mart; or (c) is independently developed by Consultant without reference to Confidential
Information.

Section 9.4, NO CONFLICT OF INTEREST. To protect the Confidential Information
and the business interests of Wal-Mart, and in further consideration of the compensation paid by
Wal-Mart to Consultant hereunder, and because competition in the retail industry is significant,
Consultant agrees not to provide substantially similar services, or disclose any Confidential
Information obtained through Consultant’s performance of this Agreement, to (a) any directly




competitive retailers or (b) organizations with agendas that are materially adverse to the interests
of Wal-Mart, during the time Consultant is providing services pursuant to this Agreement and for
six months thereafter, without Wal-Mart’s prior written consent. For clarity, nothing in this
paragraph shall be interpreted as reducing Consultant’s obligations to protect Confidential
Information under Section 9.3 above.

Section 9.5. LEGAL CLEARANCE. Consultant shall obtain written clearance from
Wal-Mart’s legal counsel of any materials of a legally substantive or confidential nature prior to
allowing dissemination of such materials.

Section 9.6. RECORD RETENTION. For a period of at least two (2) years after
termination of this Agreement, Consultant shall maintain such records as are necessary to
substantiate that all invoices and other charges for payment hereunder were valid and properly
chargeable to Wal-Mart. Wal-Mart, at its expense, upon no less than thirty (30) days’ prior
written notice to Consultant, will be given the opportunity to audit such records at Consultant’s
offices during regular business hours in order to verify the accuracy of such invoices and other
charges. Notwithstanding anything to the contrary herein, in no event will Wal-Mart have access
to documents revealing individual salaries of employees, profitability, overheads, non-billable
expenses, or other proprietary information of Consultant.

ARTICLE 10: TERMINATION OF AGREEMENT

(b) (4)

ARTICLE 11: GENERAL PROVISIONS

Section 11.1. WAL-MART REPRESENTATIONS AND WARRANTIES. Wal-Mart
rersents and warrants to Consultant that it shall be responsible for:




Section 11.2. FORCE MAJEURE. Neither party shall be liable for any delay or failure
to carry or make continuously available its obligations under this Agreement if such delay or
failure is due to any cause beyond such party’s control including without limitation restrictions of
law or regulations, labor disputes, acts of God, acts of terrorism or war, telecommunications,
network or power failures or interruptions.

Section 11.3. LIMITATION OF LIABILITY. Except for the indemnity obligations
hereunder, in no event whatsoever shall either party be liable to the other hereunder for any
incidental, indirect, special, consequential or punitive damages or lost profits under any tort,
contract, strict liability or other legal or equitable theory arising out of or pertaining to the subject
matter of this Agreement, even if said party has been advised of the possibility of or could have
foreseen such damages. '

Section 11.4. NOTICES. Any notices to be given under this Agreement by either party
to the other party shall be addressed to the respective contact person set forth in Section 1.2 and
may be effected either by personal delivery in writing; by guaranteed overnight delivery; by mail,
registered or certified, postage prepaid with return receipt requested; or by an electronic
transmission, which creates a record that may be retained, retrieved, and reviewed by either party.
Either party may change the address upon which written notice is mailed or electronic
transmission is forwarded in accordance with this Section 11.4. Notices delivered personally will
be deemed communicated as of actual receipt; mailed notices and electronic transmissions will
be deemed communicated as of the date received. Any required written notices to Wal-Mart must
include a copy to: Wal-Mart Stores, Inc.--Legal, 702 S.W. 8" Street, Bentonville, AR 72716.

Section 11.5. INDEMNIFICATION. Each party agrees to and shall defend, indemnify,
and hold harmless the other party; that indemnified party’s parent company and all related or
affiliated companies; and all affiliates, officers, directors, associates, employees, servants and
agents of each, from and against all third party claims, damages, expenses, including reasonable
attorneys’ fees and costs, losses, causes of action or suits, which arise out of or relate to the
negligent act or omission, or willful misconduct of the indemnifying party, its employees, agents,
servants, subcontractors, or assigns.

Section 11.6 INSURANCE. Unless waived by Wal-Mart in writing, during the term of
this Agreement, Consultant shall, at its own cost and expense, obtain and maintain in full force
and effect during the term of this Agreement the following insurance:

(b) (4)




Section 11.7. CHOICE OF LAW; VENUE; INJUNCTIVE RELIEF. This Agreement is
governed by the laws of Arkansas, without regard to conflict of law principles. Any litigation
hereunder shall be brought in the U.S. District Court for the Western District of Arkansas or a
state court of competent jurisdiction in Benton County, Arkansas. The partles to this Agreement
hereby consent to the venue and jurisdiction of those courts.

The parties further recognize and affirm that in the event of a breach or a threatened
breach of this Agreement’s provisions regarding Work Product and Confidential Information,
money damages may be inadequate and Wal-Mart may not have an adequate remedy at law.
Accordingly, the parties agree that in the event of a breach or a threatened breach of provisions of
~ Article 7 (Work Product) or Section 9.3 (Confidential Information), Wal-Mart may, in addition
to pursuing any other rights and remedies existing in its favor, apply to any court of law or equity
of competent jurisdiction for specific performance and/or injunctive or other relief in order to
enforce or prevent any violations of the foregoing provisions.

‘Section 11.8. ATTORNEYS’ FEES. In any litigation, arbitration or other proceeding by
which one party, including a third-party beneficiary, seeks to enforce its rights under this
Agreement, the party receiving injunctive relief or the greater sum of damages will be awarded
actual reasonable attorneys’ fees, together with any costs and expenses, incurred in connection
with any such dispute or proceeding or to enforce the final judgment.

Section 11.9. SEVERABILITY. If any term, covenant, or condition of this Agreement
(including both the signed portion and these Standard Terms and Conditions) or the application
thereof to any person or circumstance shall, to any extent, be invalid or unenforceable, the
remainder of this Agreement, or the application of such term, covenant, or condition to persons
or circumstances other than those as to which it is held invalid or unenforceable, shall not be
affected thereby, and each and every remaining term, covenant, or condition of this Agreement
shall be valid and enforced to the fullest extent permitted by law.

Note: Section 5.2 amended 12/06/2010. “Subcontractor” added and requirements for
subcontractor agreements.
Section 11.6 added 12/06/2010. Insurance obligations of consultant.

[END OF STANDARD TERM AND CONDITIONS]
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Great thanks!

Eroin (b) (6). (b) (7)(C) .

Date. Tue, 5 Jun 2012 17:29:51 -0400

g8 (b) (6), (b) (7)(C) Microsoft Office User
Subject: FW: L.A. County Federation of Labor Press Conf 6/6
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Sent: Tuesday, June 05, 2012 2:30 PM

To:[DIONOIG(®)
a 0) (6). () (7)(C

ration of Labor Press Canf 6/6

Just to confirm [IONBDYRIGNof Mercury.will manitor this prass conference on-site tomorrow.and
distribute our statement, when available. (Please include me when it’s available and l’jl ensure our team

has it.)
provide a readout immediately following. We'll touch base with reporters to ensure our final

statement is Included in any.coverage. Please let me know howelse | can help,
Thanks,

(b) (6). (b) (7)(C)

Walmart Stores, Inc.
P.O. Box 556493

Los Angeles, CA 80055
Save Money. Live Better.

From. Elizabeth Brennan madto

, - 2w Report
For Immedtate Release. Monday, June 4, 2012
Contact: Elizabeth Brennan at 213-999-2164

Latina Leaders to Hold Press Conference on New Report
Detailing Walmart’s Negative Effects on the Local Economy
NELP Report Reveals Working Conditions in the Warehous:ng and Logistics
Sector Have a Profound Adverse Effect on Latinos in Southern California
LOS ANGELES - Walmart and other big box retailers have significantly lowered the quality of jobs and
disproportionately impacted working Latinos in Southern California on a scale far greater than
previously understood, a new report to be released Wednesday by the New York-based National



Employment Law Project reveals.
Local leaders along with warehause warkers will hold a-press conference at the Los Ahgeles County Federation of Labor at 12
noon, Wednesday, June 6 to release “Chain 6f Greed” detailing Walmart’s outsized influence in Southern California that keaps
labor costs artificially low, masks responsibility for poor working conditions and drives down workplace safety standards.
The report’s release comes on the heels of major criticism of Walmart for an alleged bribery scandal in Mexico, growing
concerns about Walmart's plans to open a store in LA’s Chinatown and demands at Walmart's shateholder meeting in
Befitonville last week to incredse transparency.
WHAT: Press Conference to release new national report, “Chain of Greed,” by the National Employment Law Project
WHEN: 12 noon
Wednesday, June 6, 2012 )
WHERE: LA, Eounty Federation of Labor
21130 West 9th Street
Los Angeles, CA 90006
WHO: Maria Elena Durazo, secretary-treasurer of the Los Angeles County Federation of Lahor
Guadalipe Palma, a campaign director for Warehouse Workers United
Angelica Salas, executive director of the Coalition for Humane lmmigrant Rights of Los.Angeles
Warehouse Workers who work moving Walmart Goods
. Hih
-Elizabeth Brennan
Communications Director
Warehouse Warkers United

(213) 999-2164
This email and any files transmitfed with It are confidential and intended solely for the individual or entity to whom they are

addressed. If you have received this email in error destroy it immediately. *** Walmart Confidential i
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P rOSkauer>> Proskauer Rose LLP 2049 Century Park East, 32nd Floor Los Angeles, CA 90067-3206

Mark Theodore
Member of the Firm

d 310.284.5640
f310.557.2193
mtheodore@proskauer.com
www.proskauer.com

August 15, 2012
VIA FACSIMILE AND U.S. MAIL

John A. Rubin, Esq.

Field Attorney

National Labor Relations Board
Region 31

11150 West Olympic Boulevard
Suite 700

Los Angeles, California 90064-1825

Re:  Mercury Public Affairs, LLC and Walmart
Case Number 31-CA-083730

Dear Mr. Rubin:

As you are aware, this firm represents Mercury Public Affairs, LLC (“Mercury” or “Company”)
with respect to the above-referenced matter. This letter constitutes the Company’s statement of
position in response to the allegations set forth in the Charge, as well as your letter dated July 22,
2012. By submitting this statement of position, the Company does not waive any defenses,
procedural or substantive, not raised herein.

Warehouse Workers United (“Charging Party”) alleges that on June 6, 2012, “the Employers
engaged in unlawful surveillance and interrogation of an employee in violation of Section 8(a)(1)
of the Act.” On that date it is allege{(JRE (I XEA(®): an “employee and/or agent
of the Employers” signed in using a false name and identificculiialiel as a USC journalism
student. During the course of the press conference it is alleged Sl interviewed an
“employee.”

Mercury categorically denies it violated the Act in any manner. Rather, as is readily apparent
from the facts, was not an “agent” for the purposes alleged. Even if jf was, the Act
could not have been violated because the conduct would not be considered coercive under Board

precedent. Indeed, “employee” (QRARCQAUNS; apparently did not work for

Walmart (or Mercury) at the time of the incident.” The press conference was a matter open to

! See Huffington Post ORORORONS) . hcrSIBEBIEE] described himself as a person who was not employed by
Walmart for over a month prior to the’events in this case. A true and correct copy of this blog post is attached hereto

Beijing | Boca Raton | Boston | Chicago | Hong Kong | London | Los Angeles | New Orleans | New York | Newark | Paris | Sao Paulo | Washington, DC
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the public, and was designed to disseminate information to an even greater public audience; it
hardly qualifies as an event that could be unlawfully surveilled. Indeed Wwas offered
up by a representative of the LA Labor Federation as someone who could speak to the publlc
issues being presented at the press conference, and has been quoted in the press several times.”

As we discussed, there is little factual dispute as to the events [JEERIERIdid attend the press
conference and signed a clipboard using a false name.

(b) (8). (b) (7XC)

To be clear, no one at Walmart and no one at Mercury authorized the actions taken by at
the press conference. MM herself acknowledges tha made all the decisions|ge The
instructions given to

RN Vcre to attend the press conference and distribute Walmart's

statement to any media in attendance. This is clear from the email exchanges between Walmart

(b) (6). (b) (7)(C)

and Mercury, which copied . The email exchange clearly contemplates that

would attend this public event as a media relations representative who would be expected to
identify MM publicly as working on behalf of Walmart. Thus, the Walmart representative
stated the expectations as follows:

Just to confirm [(JKEM(IXEA®] of Mercury will monitor this press
conference on-site tomorrow and distribute our statement, when
available. (Please include me when it’s available and I'll ensure our

(b) (6). @) (T)C)

team has it.) provide a readout immediately following. We’ll
touch base with reporters to ensure our final statement is included in
any coverage. Please let me know how else I can help.

True and correct copies of the emails between Walmart and Mercury regarding the June 6, 2012
Press conference are attached hereto as Exhibit “B”. Obviously, if the intention was for |l
to hand out Walmart’s statement, then there was no reason forho hide her identity, proof that
this took matters intoW

What happened next shows iR actions were taken on [jilifown and were spur of the

(b) (B). (b) (7TNC), . .
moment. The statement as to have openly distributed on behalf of Walmart was not
available at the time of the press conference. glalad had never attended a press conference
hosted by an opposition group, and being a junior and inexperienced employee, was unsure of

whafill§l was supposed to do and calledffiflfimmediate supervisoF YRS for

guidance. states tha{jiili instructions were as follows:

own hands,

as Exhibit “A”. Indeed, it is doubtfever worked for Walmart, an important detail which has not been
disclosed to us,

2 When asked aboum status as an “employee” the Region declined to provide any details citing the policy
not to identify people who are allegedly involved in Section 8(a)(1) violations; it is truly doubtful this policy was
meant to apply in these circumstances. We did not inquire as to what gi¥said, or even as todw identity (anyone with
internet access can figure that out); we asked about glstatus as an employee because it is directly relevant to the
case. The Region could have given that information even without disclosing the individual’s name and not violated
its policy.
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instructed me to be a silent observer at the conference. il also
told me to later report on the names of reporters and outlets present, as
well as the number of people present, and what people were saying.
The plan was to follow up with the media present and give only those
media outlets Walmart’s statement once it had been finalized.

e oy s (b) (6), (b) (7)(C)
A true and correct copy of [RiRERME sworn affidavit is attached hereto as Exhibit “C” i

Affidavit”). [JiRMl confirms these instructj rue and correct copy of worn
affidavit is attached hereto as Exhibit “D” ( ffidavit”).

(b) (B). (b) (7)(C)

walked into the building where the press conference was being held “and was not
required to sign in or identify” s’ RASRME A ffidavit, Paragraph 7. It was only after Wwas
inside that w was handed a clipboard. Asgiisied stated,

As this was the first press conference hosted by an opposition group
that I had attended, I was unsure what to do and I did not have the time

or opportunity to call gl for advice on the matter. [ decided to
write down a nickname, (QEQNOIWNS which | have used since I was
a kid, and that I was a USC student.,

B A (fidavit, Paragraph 7.

R cngaged in small talk with one of the representatives at the press conference. The
representative brough gl over to talk tom

Because I had been a journalism student during undergrad, [ managed
to come up with a few questions on the spot. As I had become
accustomed in undergrad, I recorded the interview. 1 asked for
permission to record it andWagreed to it. told mcjsll was not

currently working at a warehouse associated with Walmart, bu
worked there in the past. I askedis
organization, and I recall g8 mentioning that the workers needed new

equipment and better training. 1 did not retain a copy of this recording.

had
o what were the complaints of W

Affidavit, Paragraph 9.

Neither Mercury nor its client knew of these actions, andSSlM was terminated the day it was
discovered, June 14, affidavit, Paragraph 9nowledges BRlacted outside of

| instructions, “No one at Walmart or at Mercury told me to pretend I was a reporter or
interview [DEQEDIQIS). | took these actions on my own.” [RiRENEN ffidavit, Paragraph 10.
also emphatically rejects any notion that Mercury would ever give instructions to any of
its employees, “I did not instructw to hideglB identity, pretend to be a reporter, or to
interview anyone present at the press conference. Such actions would never be acceptable for
people in media relations.” [JiEiRNaN A ffidavit, Paragraph 8.
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Mercury immediately issued a statement to the press repudiating the conduct, and
unambiguously stating that the conduct was unauthorized, unapproved and unacceptable:

The action taken by [ISEGIGER was in no way approved, authorized,
or directed by Walmart or Mercury, [QIQHOI®E) is a junior member of
our team who made an immature decision, showed very poor
judgment and Mercury takes full responsibility. We will be taking the
necessary disciplinary actions. This is an isolated incident that has
never happened before and will not happen again.

Walmart also issued a statement to the press repudiating the conduct.

RISHRAY o frequent speaker on this topic, gave interviews afte onduct became
known clearly demonstrating that there could not have been a coercive element to the so-called
“interrogation.” [l conduct was an error in judgment made by a junior employee, and
under all the circumstances, could not have violated the Act.

L Was Not A Supervisor Or A General Agent, And Thereforcia Actions

Were Not Unlawful

The undisputed facts show|JiiERMR Was neither a supervisor nor general agent within the
meaning of the Act. Without the presence of either status it is impossible for the Act to have
been violated.

BREEE vas a (DIONEOX®) which in the world of public affairs is among the lowest level
employec. SR had no one reporting t(W and did not possess a single indicia of
supervisory authority set forth in Section 2(11) of the Act. Even if as a statutory
supervisor (which is unsupported by the facts) would not have been n a position to assert

that authority for the obvious reason that no one in a reporting relationship was present.

Therefore, actions could only have implicated the Act ifﬁ could be considered a
general agent within the meaning of Section 2(13). The facts demonstrate conclusively that
was not a general agent, and thatiiiilll actions went well beyond what g was authorized
to do and what was expected oim indeed il was terminated fow unethical actions in a
clear repudiation of the conduct.

(b) (6). () (7)C)

acknowledges,Wook the actions o own without any authorization or
instruction from either Walmart or Mercury. It is undisputed that xceeded the clear
expectations (which were normal press activities) and that neither Mercury nor Walmart
authorized the activity.

There also is no evidence thatgjgiRil had apparent authority to act as a general agent. As the
Board has held:
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Apparent authority is created through a manifestation by the principal
to a third party that supplies a reasonable basis for the latter to believe
that the principal has authorized the alleged agent to do the acts in
question. NLRB v. Donkin's Inn, 532 F.2d 138, 141 (9™ Cir. 1976);
Alliance Rubber Co., 286 NLRB 645, 646 fn. 4 (1987). Thus, either
the principal must intend to cause the third person to believe that the
agent is authorized to act for him or the principal should realize that
this conduct is likely to create such a belief. Restatement 2d, Agency
Section 27 (1958, Comment). Two conditions, therefore must be
satisfied before apparent authority is deemed created: (1) there
must be some manifestation by the principal to a third party, and
(2) the third party must believe that the extent of the authority
granted to the agent encompasses the contemplated activity, Id. at
Section 8.

Dentech Corp, 294 NLRB 924, 925 (1989) quoting Service Employees Local 87 (West Bay
Maintenance), 291 NLRB 82 (1988) (emphasis supplied). The burden is on the party alleging
the agency exists to prove it. D.G. Real Estate, Inc., 312 NLRB No. 999, 999 (1993). Neither of
these conditions can be met by Charging Party.

The test of apparent authority also has been articulated as whether “under all the circumstances,
‘the employees would reasonably believe that the employee in question was reflecting company
policy and speaking and acting for management.”” Waterbed World, 286 NLRB 425, 426-427
(1987) quoting Einhorn Enterprises, 279 NLRB 576 (1986). In Waterbed World, the alleged
agent was a sales trainee (Torres) who, among other things, initialed changes on his and other
employees’ timecards and even gave some instructions to employees. The sales trainee was not
found to be an agent because “no evidence was adduced that at the time of the alleged unlawful
statements...that the Respondent had held Torres out as being privy to management decisions or
as speaking with management’s voice about these alleged unlawful matters or that employees
perceived him as having such a role,” 286 NLRB at 427. Similarly, at the time of
actions, there is no evidence that either Walmart or Mercury had held Wout to the Chargin
Party or any actual employee, as anyone who had authority to speak for management. W
was only authorized to talk to media people — and not even as an authorized spokesperson for
Walmart. The sworn affidavits and corroborating emails setting forth the expectations of
Walmart and Mercury demolish any notion thatgiiSl would be sent to “spy” or “interrogate™;
W was supposed to do only what press people do: identify which media outlets needed to be
contacted to learn of Walmart’s response.

The fact no proof exists about this issue is the main reason Mercury asked for additional
information about the “arguable” prima facie case. Charging Party has the sole burden of proof
in establishingm agency status; its failure to do so should result in an automatic dismissal
of this case, absent withdrawal. Instead of addressing this issue, the Region’s letter merely
glosses over it, blithely characterizingZliRl as an “employee and/or agent of the Employers.”
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Certainly, such evidence if it were to exist is important and should be disclosed; if Charging
Party cannot supply such evidence then this Charge should be dismissed, absent withdrawal.

There was no “manifestation” by Walmart (or Mercury for that matter) to the Charging Party that
B as empowered to do anything. job was, in part, to attend press conferences,
B was asked to do on June 6, 2012; this press conference was the first of its kind for

, S0 there can be no prior manifestation of intent to holdjgiEiRll out as an agent. Even if
one were to assume a press conference sponsored by a labor organization was somehow a “union
meeting” (which Mercury asserts it was not), asking a non-supervisory employee to merelﬁ

attend an event open to the public is not a manifestation of general agency. Indeed, had

done what|jjf§ was supposed to do jjii§ would have identifie iRl appropriately.

The Board found the General Counsel had failed to prove agency status in D.G. Real Estate,
supra, stating, “That [principal] may have introduced [alleged agent] to union picketers as
[principal’s] real estate agent and had [alleged agent] attend union meeting with him, we find
these limited and ambiguous actions fell far short of providing any reasonable basis for union
members to believe that [alleged agent] was authorized to deal with Union on behalf of
Respondent.” Of course, the proof in this case is even less than what existed in D.G. Real
Estate. In that case, the union meeting was a real one, where actual employees of an employer
were present. In this case, there were no employees of either Walmart or Mercury present, and
because it was REMERIR first opposition press conference, it is impossible for Charging Party to
have understoodBlls to have been cloaked with any authority to act on behalf of Mercury or
Walmart.

(b) (B). (b) (7)(C).

was certainly never held out to Charging Party as any kind of agent prior to the incident
on June 6, 2012, Indeed, this was the first press conference held by any opposition group that
had attended. In trumpeting this issue to the public, the Charging Party admitted that
Walmart was not engaging it in any discussion, let alone one wherciRME played any role
whatsoever:

But, the big question is, why lie? For months warehouse workers have
been asking to meet with Walmart. There have been many
opportunities to sit down with workers...

A true and correct copy of the Charging Party’s [\SASQEUE blog post entitled (RIDNOIY)

(OUCA: s attached hereto as Exhibit “E”. The Charging Party thus admits that Walmart’s actions
were the exact opposite of what is necessary to prove agency status. Even [SASESEIbarroted
this admission when §l spoke to reporters about[gl ordeal: “I’m so disappointed that Walmart
sent a spy instead of sitting down to discuss things.” See Exhibit “A”.

On or about June 13, 2012, when{giil] attended an event with Walmart representatives, there
still was no action taken to prove that Walmart “manifested” intent to hav be a general
agent. was there to talk to the media as a media relations representative. Even when il
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no evidence that this action was endorsed, authorized or condoned; the facts show the opposite,
tha (g admits §Rdid it onjfilf own and was not authorized to do whatfiill did. After it

(b) (8). (b) (7XC)

became public acknowledgedjjijij actions, andjjjji§ was promptly terminated. Simply
put, there is no evidence that exists before during or after any the events in this case that supports

a finding [ was a general agent.

The Charging Party cannot point to a single fact that would provide a reasonable basis for its
belief that Uil had authority which could impute liability to either employer. Within hours
of the Charging Party going public with its discovery, the acts were repudiated clearly and
unequivocally.

For these reasons alone, the charge should be dismissed, absent withdrawal. It is clear no prima
Jacie case exists.

11 Did Not Commit Surveillance Or Interrogate In Violation Of The Act

Even if evidence existed that could establisHiiiRl Was a general agent (which does not exist),
R actions were regrettable but not unlawful,

Just because a person from a company asks a question of a person who is an employee even
about labor issues does not automatically constitute unlawful interrogation. The test for
determining whether an interrogation reasonably tends to restrain, coerce or interfere with rights
guaranteed employees by the Act. Rossmore House, 269 NLRB 1176 (1984) enf’d 760 F.2d
1006 (9" Cir. 1989). In Rossmore, the Board stated, “Some factors that are considered factors
which may be considered in analyzing alleged interrogations are: (1) the background; (2) the
nature of the information sought; (3) the identity of the questioner; and (4) the place and method
of interrogation.” 269 NLRB at 1178, n. 20.

Here we have a[(JN(EN(XEA(®) with no supervisory or general agent authority
pretending to be a student journalist at a press conference. The press conference was entitled
“Latina Leaders To Hold Press Conference On New Report Detailing Walmart’s Negative
Effects on the Local Economy” which may have been intended to discuss alleged working
conditions in a particular segment of the economy. m behevmg as talking to a
college reporter, could not have been put into a position whercllll felt any coercion. [RISHOIGE)
volunteered to talk publicly about & cxperiences and believed that it would be shared with a
wider public audience; that wajii intention [QICNRIgRttended the conference not as an
employee of either employer, but as someone who was available for the express purpose of
talking to the public becauscjglé may have worked previously for a contractor providing
warehouse services to Walmart (but apparently not for Walmart). Under the circumstances, it is
hard to imagine a case more removed from a coercive element. It is somewhat ironic that

[ and Charging Party actually received a greater voice due to|giRRIR actions because
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by all accounts the press conference on June 6, 2012 generated little media activity. Even after
actions became public, that information could not have transformed the June 6, 2012
conduct into a coercive interrogation because (a) Walmart and Mercury repudiated it
immediately and (b) neither employer had any authority ovefZIRERIEE (whose employment
status is unknown) to begin with. Indecd ZIENRIRER obviously was unfazed by the whole event
even after it became public and has not been deterred from doing what as doing before:
being a member of the public who speaks publicly on certain issues. In sum, there is no coercive
element at all in the so-called “interrogation” and this allegation should be dismissed, absent
withdrawal.

As to the surveillance allegation, this too must fail for similar reasons. It is axiomatic that in
order for surveillance to occur, employees must be present. See Wackenhut Corp., 348 NLRB
1290, 1291 (2006) (In the absence of employees or applicants for jobs with Respondent,
“Respondent’s conduct ... did not constitute surveillance of Respondent’s employees™). As
noted, there is no evidence any employees were present at the press conference. The press
conference was open to the public, and ghSSSl walked in off the street without being required to
check-in. Under the circumstances, it seems clear no unlawful surveillance occurred.

III. Mercury And Walmart Clearly Repudiated The Conduct

Even if the Region were to conclude that{giiSIR unauthorized conduct somehow violated the
Act, Mercury and Walmart clearly repudiated it. The Board held in Passavant Memorial Area
Hospital, 237 NLRB 138 (1978) that “under certain circumstances” an employer can relieve
itself of liability for unlawful conduct by repudiating it. To constitute an effective repudiation it
must be (1) timely, (2) unambiguous, (3) specific in nature to the coercive conduct, (4) free from
other proscribed illegal conduct, (5) must be adequately published, and (6) there must be no
proscribed conduct on the employer’s part after publication. All of these factors are present in
this case with respect to both Walmart and Mercury.

Timeliness. The employers could not have been more timely. On the day the actions were
discovered each issued a statement disavowing [JiSRNERJ conduct. Unambiguous. The
statements made by each were very clear that the conduct was unacceptable and that they did not
approve of, authorize or condone it. Indeed, Mercury confirmed to the media that it had
terminated memployment immediately after it had done so. Specific. The statements
were specific to the nature of the conduct. Free from other illegal conduct. There is no evidence
either employer had engaged in any other conduct that could be considered unlawful. Adequate
publication. Both statements were widely disseminated and further published in the media.
QIRAOIER) is quoted in some of the publications where the statements are also quoted. No
proscribed conduct after the publication. There is no evidence either Mercury or Walmart
engaged in any illegal activities after the statements were issued. In sum, it seems clear that if
actions were unlawful (which they were not), the employers effectively repudiated
such conduct in a manner that would absolve them of liability.

ok 3k 3k ok ok ok ok Kook sk ok
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We trust this statement of position and supporting documentation is enough to secure a dismissal
of the charge. If you would like to discuss the matter further, please do not hesitate to call.

rk Theodore

cc: Mori Pam Rubin, Regional Director
Joanna Silverman, Supervisory Field Attorney

6335/51555-001 current/31148203v2
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From: [RQIGKRIU®)

Sent: Tuesday, June 05, 2012 2:31 PM
Ll (b) (6), (b) (7)(C)
Subject: Re: L.A. County Federation of Labor Press Conf 6/6

Great thanks!

From:[RQIOROIG(®)

Date: Tue, 5Jun 2012 17:29:51 -0400
LLEH(b) (6), (b) (7)(C) Microsoft Office User
Subject: FW: L.A. County Federation of Labor Press Conf 6/6

FYl —and thanks.

From:

Sent: Tuesday, June 05, 2012 2:30 PM

sy (P) (6). (b) (7)(C)

j=el(b) (6), (b) (7)(C)

Subject: L.A. County Federation of Labor Press Conf 6/6

Hi Dan -

Just to confirm[IEGNBOIWISH of Mercury will monitor this press conference on-site tomorrow and
distribute our statement, when available. (Please include me when it’s available and I’ll ensure our team
has it.)

provide a readout immediately following. We'll touch base with reporters to ensure our final
statement is included in any coverage. Please let me know how else | can help.

Thanks,

(b) (6), (b) (7)(C)

Walmart Stores, Inc.

P.O. Box 556493

Los Angeles, CA 90055

Save Money. Live Better.

From: Elizabeth Brennan [mailto:Elizabeth.Brennan@changetowin.org]
Sent: Monday, June 04, 2012 12:59 PM

W (b) (6). (b) (7)(C) . . ,
Subject: Wednesday: New Report Detailing Walmart's Damaging Effects on Latino Workforce

For Immediate Release: Monday, June 4, 2012
Contact: Elizabeth Brennan at 213-999-2164

Latina Leaders to Hold Press Conference on New Report

Detailing Walmart’s Negative Effects on the Local Economy
NELP Report Reveals Working Conditions in the Warehousing and Logistics
Sector Have a Profound Adverse Effect on Latinos in Southern California
LOS ANGELES - Walmart and other big box retailers have significantly lowered the quality of jobs and

disproportionately impacted working Latinos in Southern California on a scale far greater than
previously understood, a new report to be released Wednesday by the New York-based National




Employment Law Project reveals.
Local leaders along with warehouse workers will hold a press conference at the Los Angeles County Federation of Labor at 12
noon, Wednesday, June 6 to release “Chain of Greed” detailing Walmart's outsized influence in Southern California that keeps
labor costs artificially low, masks responsibility for poor working conditions and drives down workplace safety standards.
The report’s release comes on the heels of major criticism of Walmart for an alleged bribery scandal in Mexico, growing
concerns about Walmart’s plans to open a store in LA’s Chinatown and demands at Walmart’s shareholder meeting in
Bentonville last week to increase transparency.

WHAT: Press Conference to release new national report, “Chain of Greed,” by the National Employment Law Project

WHEN: 12 noon

Wednesday, June 6, 2012

WHERE: L.A. County Federation of Labor

2130 West 9th Street

Los Angeles, CA 90006 .

WHO: Maria Elena Durazo, secretary-treasurer of the Los Angeles County Federation of Labor

Guadalupe Palma, a campaign director for Warehouse Workers United

Angelica Salas, executive director of the Coalition for Humane Immigrant Rights of Los Angeles

Warehouse Workers who work moving Walmart Goods

#itH

Elizabeth Brennan

Communications Director

Warehouse Workers United

(213) 999-2164

This email and any files transmitted with it are confidential and intended solely for the individual or entity to whom they are
addressed. If you have received this email in error destroy it immediately. *** Walmart Confidential ***
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DECLARATION OF [(IGEBIGRIE)

L (QXONEOX(®). declare:

1. I have personal knowledge of the facts stated in this declaration and, if called as a
witness, [ could and would testify competently thereto under oath.

2. I am making this declaration of my own free will. No threats or promises of
benefits have been made to me in order to persuade me to sign this declaration.

3. s (0) (6), (b) (7)(C) andjjiiiil§ 2012, I worked at Mercury Public Affairs
(“Mercury”) as a[[JJOERW@IS}- [ worked out of the Mercury office in Los Angeles.

4. One of Mercury’s clients is Walmart, for whom 1 did a lot of the media work,
including responding to media inquiries and distributing statements written by Walmart to local

i 2012 ond i 20> DISEBIEES, Merury's[QIQNOIULS!

oversaw all the work that [ did for Walmart. |gialslevorks out of Mercury’s Sacramento office.

news outlets. Betwee

5. On June 5, 2012, public relations people at Walmart asked me to monitor a press
conference at L.A. County Federation of Labor. As is common, several media outlets had asked
whether Walmart would have a response. My job was to hand out a statement to the press
prepared by Walmart. The press conference was to take place on June 6, 2012 and was hosted by
Warehouse Workers United. Because the press conference was focused on Walmart’s alleged
negative effects on Latinos, I expected that it would receive coverage primarily in Spanish-
language media outlets. However, I had already been contacted by ABC News and was unsure if
the press conference would receive coverage by ABC or other English-language media outlets.

6. As usual, T was waiting for Walmart to prepare a statement to give to me, which I

would then distribute at the press conference. Unfortunately, there was some issue with getting

the statement, so I had to go without one. Prior to going to the conference, I called [gSlle on the

phone and asked what I was supposed to do at the conference because I would not have a

statement to distribute. [N instructed me to be a silent observer at the conference. il
told me to later report on the names of reporters and outlets present, as well the number of people
present, and what people were saying. The plan was to follow up with the media present and give

only those media outlets Walmart’s statement once it had been finalized.

DECLARATION O
1027/51555-001 CURRENT/31343100V1 .
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7. | walked into the building at the time the press conference was being held and was
not required to sign in or identify myself. Shortly after I entered the meeting room where the press
conference was being held, I was handed a clipboard and told to sign in. As this was the first
press conference hosted by an opposition group that [ had attended, I was unsure what to do and I

Rl {or advice on the matter. I decided to write

did not have the time or opportunity to cal
down a nickname, [QXQRMOXW®)] > which [ have used since I was a kid, and that T was a USC
student.

8. During the press conference, I took note of the reporters and media outlets present.
The press conference was conducted primarily in Spanish and I noticed primarily Spanish-
language media outlets. I was unsure if there were any English-language media outlets present or
even any English speakers available for interviews. At some point, a woman approached me and
engaged in small talk. I asked whether there were any people there to be interviewed who spoke
English. Before I could say anything, the woman led me to {((JEEMEIXEA®)] an English-

aw had worked in warehouses.

speaking person, and told me I could talk toSutas
9. Because I had been a journalism student during undergrad, [ managed to come up
with a few questions on the spot. As ] had become accustomed in undergrad, I recorded the
interview. 1 asked foifjfly permission to record it and [ff agreed to it. [ told me that jfjfjvas not
currently working at a warehouse associated with Walmart, but W had worked there in the past. I

asked [l what were the complaints of his organization, and I recall W\ mentioning that the

workers needed new equipment and better training. I did not retain a copy of this recording.
10.  No one at Walmart or at Mercury told me to pretend I was a reporter or interview

OICNPIWI®! | took these actions on my own.

[ declare under penalty of perjury under the laws of the state of California that the

foregoing is true and correct, and this declaration was executed on the _q'__"‘ day of

fyuam'}’ . 2012, at Las A
<)

(b

) (6), (b) (7)(C)

DECLARATION OF
1027/51555-001 CURRENT/31343100V1
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DECLARATION OF[(XOX(IXT(®)

I, QIGNOIQ®] declare:

L. I have personal knowledge of the facts stated in this declaration and, if called as a
witness. I could and would testify competently thereto under oath.

2. I am making this declaration of my own free will. No threats or promises of
benefits have been made to me in order to persuade me to sign this declaration.

3. I am currently the[(JEEMIXA(BP 2t Mercury Public Affairs (“Mercury™). 1
work out of the Mercury office in Sacramento. I was hired by Mercury as a in
QIR | became the [(XONDIBIOR: 2pproximately [iNR2011.

4. One of Mercury’s clients is Walmart. Inmy role as [JFENDIGISIP! manage
Walmart and oversee most activity related to Walmart.

5. (XONEOIN®) was A(IXONIIEP(®)] at Mercury, who worked out of the Los

Angeles office. 1 managed a lot of the Walmart-related work tha{jjiifijwas doing.

6. (ORI CRVIPA) ). ©) NC)MIE (D) (6), (b) (7)(C) K&
Walmart, informed us that QISR would monitor a press conference at L.A. County Federation
of Labor which would take place on June 6, 2012 hosted by Warehouse Workers United.

7. Walmart planned on preparing an approved statement to give to which
wouId distribute at the press conference. There was a delay getting the statement and
mhad to attend without a statement, On June 6, 2012, prior to the event, I spoke to
on the telephone and confirmed that I only wanted [l to be a silent observer at the
conference. I tolto prepare a report on the number of people present, the type of media, and

what people were saying.

g. I did not instruct to hidERal

interview anyone present at the press conference. Such actions would never be acceptable for

identity, pretend to be a reporter, or to

people in media relations.

9. When Mercury was made aware of QICNOIGIE unauthorized and inappropriate

DECLARATION OF [(IGROIRIE
1027/515585-001 CURRENT/31327602V1 081412 h7 AN




1 | actions at the press conference SAQMME was terminated.

3 I declare under penalty of perjury under the laws of the state of California that the
4 || foregoing is true and correct, and this declaration was executed on the ﬁ'h day of

5 M\)\)%)( 2012, at Sacramento, California.

6 B (0) (6), (b) (7)(C)
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GI BSON DUNN Gibson, Dunn & Crutcher LLP

333 South Grand Avenue
Los Angeles, CA 30071-3197
Tel 213 229 7000

www gibsondunn.com

Scott A. Kruse

Direct: +1 213.229.7970
Fax: +1 213.229.6970
SKruse@gibsondunn.com

Client: 95358-00486

March 26, 2013

VIA EMAIL (BARRY. KEARNEY@NLRB.GOV) AND U.S. MAIL

Barry J. Keamney, Esq.
Associate General Counsel
National Labor Relations Board
Division of Advice

1099 14th Street, N.W.

Room 10406

Washington, D.C. 20570-0001

Re:  Mercury Public Affairs and Walmart, Case Nos. 31-CA-083730 and 31-CA-087964
Dear Mr. Kearney:

Thank you all again for the opportunity to meet with you in our teleconference meeting on
March 15. As promised then, we are providing this written submission addressing the issues
and cases that were raised in the February 13 email from Meghan Phillips. This submission
will address the lack of agency authority and the lack of unlawful surveillance and the cases
Ms. Phillips cited in her February 13 email. Mark Theodore of Mercury Public Affairs will
address separately the fact that QEGNMEXW®] was not an employee under Section 2 and that
there was no coercion or interference with Section 7 rights.

As we indicated, we believe each of these issues represent huge hurdles to finding a violation
here and would involve major and unjustified departure from Board and U.S. Supreme Court
law.

L. There Is No Express, Implied Or Apparent Authority For (JIGN(OX(®)

Actions To Hold Walmart Or Mercury Responsible For Such Actions And None
Of The Cases Cited By Advice Are Applicable To Our Case.

A. The scope of authority given to igiRlll# Was clear and limited: “to be a silent
observer at the conference” and “to report the names of reporters and media outlets present,
as well as the number of people present and what people were saying.” RS declaration)
(See also declaration of of Mercury Public Affairs, who gave Sasl& her
instructions and states the same thing.)

1. This purpose was entirely lawful.

Brussels * Century City - Dallas « Denver - Dubai - Hong Kong + London « Los Angeles + Munich + New York
Orange County + Palo Alto + Paris « San Francisco » Sao Paulo « Stngapore » Washington, D C



GIBSON DUNN

Barry J. Kearney, Esq.
March 26, 2013

Page 2

2. Context: There is no other evidence of any unlawful activity before or

after the event by Walmart or Mercury.

misrepresented iRl 2s a reporter/journalist from USC or that jJfji§ interviewed
R Was at the press conference to tell i story and [ views to the press and the

(b) (6), (

public.

3. Additional Facts: did not tell Mercury or Walmart that &l had
b) (6). (b) (7)(C

)

(D) (6).

believed jJf§j was talking to a reporter (asjji§ and the union stated in the press

repeatedly).

4. Theories of Authority (Express, Implied and Apparent)

(a) There is no question that ghislgdid not have apparent authority
because there was no manifestation by the principals to anyone that &8 had authority
to conduct iR the way jjif§ did.

(b) We also know that there is no express authority and there is
absolutely no evidence to the contrary.

(c) The only way Walmart or Mercury could be held liable is if W
had “actual authority” implied from the authority jjig§ was given.

(d) But you can’t get actual authority to lie about W identity and
misrepresent| and to interview QESSERER or to conduct surveillance of
employees, from the authority i was given -- “to be a silent observer and to report
the names of reporters and media outlets present, and the number of people present
and what people were saying.”

5. The cases cited by Advice are distinguishable and not relevant to our case.

B. Walmart Stores, Inc. (350 NLRB 879) (2007) is an actual authority case and is

not at all applicable to our case. In the Walmart Stores case, actual authority was found
based on things not present here:

1. The alleged agent was a management trainee of Walmart at the store who

seized the union flyers from an employee who was handing them out. The Board relied on
the facts that the management trainees had “responsibility for directing employees’ work,
their presence at disciplinary meetings as representatives of management, . . . and their
attendance at management meetings.” (at 883)
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Barry J. Kearney, Esq.
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(QXIEON(XW(®)] was not a manager or supervisor at Mercury, and not even
an employee of Walmart; @ had none of the kind of authority present in the Walmart
Stores, Inc. case.)

2. The Board in Walmart Stores also relied on the fact that the Respondent
communicated to management trainees “that trainees were to report on union activity with
the goal of ‘stopping” it”. (at 884) The management trainee was given that authority and
seizing the union handbills was within the scope of her actual authority and the goal of
stopping union activity stated to her.

(In our case, neither Walmart nor Mercury gave Sl any such instruction; both the
affidavits of Mercury’s (QIQNOIW®) and of the fired (JECIM(IXCP(®)] confirmed thatw
was instructed “to be a silent observer at the press conference” and “to report on the names
of reporters and outlets present, as well as the number of people present, and what people
were saying.” Both G and Mercury’s declarations also confirm that neither Mercury
nor Walmart told g to pretend to be a reporter or interview anyone at the press conference —
“I took those actions on my own.” was given the specific instructions to be a silent
observer and to report the number of people, what people were saying, and the names of
reporters/media there so that Walmart’s statement could be given to those media outlets
present. Neither Mercury nor Walmart manifested any authority to |l to pretend to be a
reporter or to interview anyone, and the day Mercury found out what g did, Mercury fired
W. Those actions were not within W authority.

3. The Board in Walmart Stores also found that the management trainee
“would reasonably have believed that the Respondent desired her to [seize the union
handbills]” based on the Respondent’s instruction to her “to report on union activity with the
goal of stopping it.” (at 884)

(In our case, did not and could not have reasonably believed from
Mercury/Walmart’s instructions that Mercury/Walmart wished jfji§ to pretend to be a reporter
or to interview [QERN. il declaration disavows any such belief. [jiflj says “I took those
actions on my own.” In addition, the fact that did not report to Mercury or Walmart
il interview of Castaneda or that jfif§ had pretended to be a reporter until the union
discovered il identity a week later at another press conference, confirms that W did not
believe that Mercury or Walmart wished to take those actions.)

So the Walmart Stores case is simply not at all applicable to our case and does nothing to
show authority on the part of to do the things gRE did.

C. The National Paper Co. and Clark Stores cases are not at all applicable to our
case.
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1. In both National Paper (102 NLRB 1569) (1953) and Clark Stores (168
NLRB 273) (1967), the employer hired the guards involved to “keep the employees under
surveillance” and “to police its plant with armed guards” (National Paper, at 1569 and 1572)
and the employer “told the guards to ‘keep their eye’ on the organizers” (Clark Stores, at
273). In both cases, the employer’s surveillance at the facility was for an unlawful purpose
to start with and a violation itself.

(a) So when one of the armed guards in National Paper made calls to
the union secretary Sanders and her mother, “threatening both of them, as well as
Sander’s child, with physical harm because of Sanders’ union activity” (102 NLRB at
1571) and a similar call to a striker, the Board found “such conduct was, therefore,
not outside the general scope of his authority and employment” (Id. at 1572), which
was to surveil and police the employees.

(b) And when the guards in Clark Stores (who were off-duty police
officers) stood outside the union meeting hall for two hours (while on police duty)
and “observed employees entering and leaving a union meeting” (168 NLRB 273),
they “were engaged in surveillance of the employees who attended the meeting and
that, in doing so, they were acting within their authority as Respondent’s agents to
‘keep an eye’ on the organizing campaign” (Id. at 273-74). (Also, “in accordance
with his instructions to ‘keep an eye’ on organizers, unlawfully threatened employee
Palmer and warned employee Joiner in connection with their union activity “(Id. at
274).

(c) In both National Paper and Clark Stores, the guards’ unlawful
conduct was consistent with the authority they were given to surveil and police
employees and to keep an eye on the organizers. Those cases are entirely different
from our case.

(d) DXOXXI(®)] was given no such authority to surveil or police
or keep an eye on or interrogate employees. [(JXENIIA(SAR and Mercury’s
declarations (as well as emails between gl Mercury and Walmart) have all
stated so and that jjf§l was instructed to be a silent observer and to report the names of
reporters and media present and what was said at the public press conference so that
Walmart could later respond to those media. [(JX(OMOXA(HAW declaration stated
i was not told to misrepresent jfiff identity nor to interview anyone, that i did
those things on her own. There is no possible evidence to the contrary as to what i
authority was since the fired YOOI, Mercury and Walmart have all stated
B limited authority. Interrogation and surveillance were not within w authority
(express or implied).
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2. In both National Paper and Clark Stores, the employer principal engaged
in a “whole pattern of unlawful anti-union conduct” (p. 1569) and “other unlawful conduct”
(p. 274), and the Board found the guards’ conduct to be part of the employer’s pattern of
unlawful conduct. In our case, there was no pattern of unlawful conduct. Neither Walmart
nor Mercury engaged in any unlawful conduct before or after the press conference.

3. There is a third difference between our case and the National Paper and
Clark Stores cases. In both those two cases, the employees saw on a daily basis that these
same guards were there at the facility to watch them. That fact conveyed to the employees
that these guards had some apparent authority to watch over them and police them. So when
those same guards watched the employees at the union meeting or called them at home and
made threatening statements to them, the employees and the Board could conclude that the
guards had apparent authority to do these things.

But in our case neither Mercury nor Walmart did anything to convey to the interviewee

or anyone else at the public press conference anything about (JIORBINWS)
much less authority from Mercury or Walmart for g to interrogate or surveil the
interviewee or any employee. There is no basis for QAR nor anyone else at the press
conference or the Board, to conclude that ((JE(HM(IACR(®)] had apparent authority to
interrogate or engage in surveillance.

4. In sum, (DIGNOYUISPmisrepresentation of G as a reporter, i
interview of QISNRIEE (and any alleged employee surveillance) were not within i
authority or g instructions from Mercury/Walmart “to be a silent observer at the [press])
conference” and “to later report on the names of reporters and outlets present, as well as the
number of people present, and what they were saying.” (ISl Declaration)

IL. There Was No Unlawful Surveillance Here.

A. The cases cited by Advice do not change that result and each of those cases
involves surveillance by the charged employer of its own employees (as do all Board cases
finding unlawful surveillance). .

1. In the U.S. Steel Corp. and Computed Time cases, the 5™ Circuit rejected a
per se approach to surveillance, stated that: "Rather, 'in order for an employer to violate
Section 8(a)(1) by illegal surveillance . . . he must 'interfere, restrain, or coerce' employees
in the exercise of their Section 7 rights'. (682 F.2d 101-102). In both U.S. Steel and
Computed Time, the 5™ Circuit found no interference or coercion and therefore no unlawful
surveillance.
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(a) In U.S. Steel, the Court also noted at footnote 17 that "the
employees and the union actively sought publicity of their demonstration" and "the
public and the media were given advance notice of the demonstration." "We simply
note that the seeking of advance publicity may be a relevant factor in determining,
whether, under the circumstances, employees feared future reprisals." In our case
also, the union and Castaneda actively sought publicity at their press conference.

(b) In both U.S. Steel and Computed Time, employees of the charged
party were the ones subject to the surveillance. But no unlawful surveillance was
found.

(¢) In Computed time, a supervisor attended a union organizational
meeting that occurred not at the employer’s property, but in a building the union
chose elsewhere. Since there was no interference or coercion, no unlawful
surveillance was found.

2. Likewise, in Southwire Co. (429 F.2d 1050) (5™ Cir. 1970), employees of
the charged party were the subject of surveillance.

(a) Critically different from our case, in Southwire, the employer
“placed undercover agents in the plant who masqueraded as ordinary employees.” (at
1054) In our case, Walmart and Mercury did not place undercover agents in, much
less spy on employees’ union activities.

(b) In Southwire, “it is a reasonable inference that such information
received from its [undercover] agents provided the Company with a knowledge of the
union leaders’ activities and facilitated the Company’s harsh reprisals.” (at 1054-
1055) In our case, no such reasonable of interference can be made, and no
interference or reprisals occurred. First of all, this was a public press conference
called by the union seeking publicity. Second, Walmart/Mercury neither asked

(b) (6). (b) (7XC)

to misrepresent W identity, nor to interview anyone, nor to spy on
employees. Nor did Walmart receive any information on employees’ union activities
from jgallieg. Finally, both then and now, Walmart/Mercury are unaware of any
Walmart/Mercury employee being at the public press conference.

3. Virginia Elec. & Power Co., 44 NLRB 404, 427 (1942), again involved
employees of the charged party, who violated the Act “by employing an undercover
operative to report on organizational activities of its Norfolk employees and by questioning
employees suspected of engaging in union activities as to such matters.” (at 427) None of
that occurred in our case. Walmart did not employ Mercury or as an “undercover
agent misrepresented [jijiRRes @ reporter entirely on i own), nor did Walmart
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(D) (6). (43

employ Mercury or| to report on organizational activities of its employees,” nor “to
question employees suspected of engaging in union activities.” (In addition, QEEQKER the
person B interviewed, was not a Walmart employee, but rather simply a person who
chose to be interviewed by the press at the public press conference and state publicly i
support of the WWU and jfifj views about Walmart.)

4, All of the surveillance cases cited by Advice involved surveillance of the
charged party’s employees. None of those cases depart from the fact that the Board has only
found unlawful surveillance by the charged employer of its own employees. To suggest
otherwise would be an unjustified and major change of Board law.

B. The Wackenhut, Maclean Power Systems, Ark Las Vegas Restaurant Corp., The
Continental Group, Inc. and other surveillance cases cited by Walmart/Mercury in their
Statements of Position are the applicable cases and do not involve employer property rights,
contrary to Advice’s suggested distinction.

Advice expresses concern that “the cases you cite (e.g., Wackenhut . . .) for the principle that
an employee must be an employee or job applicant to the charged party in order to conclude
that surveillance occurred are not applicable outside of the context where an employer’s
property rights under Lechmere, such as the right to prohibit non-employees from trespassing
or to ensure safety on its property are at issue.” That concern and suggested distinction
expressed by Advice is totally at odds with the facts stated in Wackenhut (as well as other
cases)

1. In Wackenhut, 348 NLRB 1290 (2006), the Board found no surveillance
where Respondent’s supervisors were standing next to “4 union organizers assembled on the
sidewalk outside the IMF [Respondent’s] headquarters to distribute union literature to
Respondent’s employees” (at 1290). “It is undisputed that O’Connor [union organizer] was
at all relevant times on Mar 3, standing on public property -- the sidewalk area beyond
security barricades set up around IMF headquarters by Respondent” (ALJ p. 49).

(@) So Wackenhut simply did not involve surveillance on the
employer’s property, but rather surveillance on public property specifically. No
Lechmere rights were involved. Wackenhut simply cannot be distinguished on the
basis of employer property rights.

(b) Thus, Wackenhut is equally applicable to our Walmart case where
the alleged surveillance also occurred not on the employer’s property, but off of and,
indeed, far away from the employer’s property.
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(¢) In fact, our case follows a fortiori from Wackenhut because in our
case, the alleged conduct not only occurred much farther away from any Walmart or
Mercury property, but at a public press conference called by the union.

(d) Therefore, Wackenhut's holding and stated principle about
surveillance applies even more strongly to our case:

“Neither O’Connor nor the other union organizers were employees of,
or applicants for jobs with, Respondent. In other words, they had
neither an employment relationship, nor were they seeking such a

relationship with Respondent. Consequently, the Respondent’s
conduct on March 3 did not constitute surveillance of Respondent’s

employees.” (at 1291)

(e) Likewise, neither [SIRNEMEa nor others at the public press
conference wepe emnlo of or an llcants to either Walmart or Mercury, and
“consequently (6), (b) (7)(C lleged conduct did not constitute surveillance of
Walmart or Mercury employees.”

(f) The Board in Wackenhut also noted “There is no evidence that any
of Respondent’s employees observed the supervisors’ conduct during this period.”
(at 1291) Likewise, in our case, not only is there no evidence that any Walmart or
Mercury employee observed AR alleged surveillance, but, in addition, neither
Walmart nor Mercury nor [jieg were or are aware of any Walmart employee being
present at the public press conference (nor were Walmart, Mercury nor Jiiiig
interested in whether any Walmart employee was there).

2. St. Mary’s Hospital, 316 NLRB 947 (1995), also cannot be distinguished
from our case on the incorrect basis that St. Mary’s only involved surveillance on the

employer’s property. In St. Mary's:

[The union agents] leafleted from a public sidewalk adjacent to the island
[entrance to the visitor’s parking garage]. During some of this period,
including the time the agents leafleted on the public sidewalk, [security guard]
Silva stood nearby and observed the activity. As drivers would accept the
leaflets, Silva would write something on a note pad.” (at 947)

(a) So, as with Wackenhut, St. Mary’s did not involve alleged
surveillance on the employer’s property, but rather on public property - the public
sidewalk.
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(b) St. Mary's found that there was no surveillance or impression of
surveillance.

(c) Again, in our case as well, the alleged surveillance did not take
place on the employer’s property, but at a public press conference called by the
union, and there is no evidence that [(JX)M{IXVA(SIF conduct was directed at any
of Walmart’s or Mercury’s employees.

(d) So the distinction that Advice’s email to us suggests that our cited
surveillance cases are limited to surveillance on the employer’s property, just doesn’t
square with the facts of those cases.

C. In addition, other cases finding no unlawful surveillance, which we cited (like 4rk

Las Vegas Restaurant Corp., 333 NLRB 1284 (2001), and The Continental Group, Inc., 353

NLRB 348 (2008)) are directly on point to our case.

1. In Ark Las Vegas, the Board rejected surveillance and interrogation

charges where:

“[the employee] had gone to the [union] rally in full view of everyone who
wanted to look. Indeed, it was such a public matter that ‘surveillance’ seems
to be an antilogy in the circumstances. The Union was pleading for the world
to look and listen. That [the Supervisor] observed what was happening can be

no surprise.” (at 1303)

(a) Likewise, in our case, the union called a public press conference to
tell its story to the world and SAREREE was there to be interviewed and quoted in the
press and to tell Jfjfj story to the world. Surveillance in this case is an oxymoron.

2. The Continental Group case is also directly applicable to our case. The

Board found that Continental officials had not engaged in unlawful surveillance by attending
a press conference sponsored by a union (at 348 fn. 7 and 357). The one non-supervisory
employee attending the union press conference did not know at the time that any Continental
officials were in attendance, and there was no evidence that the Continental official’s actions
“impinged” on the employee’s rights. The employer’s mere presence at the union press
conference was not unlawful surveillance.

(a) Similarly, there is no evidence that (XM IB(SAB conduct
(also at a union press conference) impinged on the rights of any Walmart or Mercury

employee.
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III. Regarding The Interrogation Charge, In addltmn TOW Not Being A
ployee And To Rl To Interview

. There Was Nothing Coercive In S Intervnew L8]©) (6). (b) (7X(C)

A. Interrogation is not unlawful without coercion.

1. This is doubly true of questioning of an open union supporter, like
Castaneda. (Milieu Textile Services Co., 357 NLRB No. 169 (Dec. 30, 2011) and UNITE
HERE Local 11 v. NLRB, 720 F2d 1006 (9th Cir. 1985).

2. There was no coercion here under the Bourne factors. (See pp. 5-7 of
WM’s Aug. 15, 2012 position statement.)

. RIBERIYE] was at the public press conference at the AFL-CIO office to be
interviewed and to tell g story to the world and anews about the union and Walmart.
There was nothing coercive about Fikas questioning of -

As we said in the teleconference, we do not believe there is any valid basis for
finding a violation here. Despite no violation of the law, Walmart and Mercury immediately
and publicly condemned IQNOIGORunauthorized actions in not properly identifying
B and misrepresenting gl as being “unacceptable, misleading and wrong” and have
taken steps to ensure that such conduct does not happen again. We appreciate the
opportunity to submit this letter addressing the concerns and cases you previously raised.

We think it should be helpful to disposing of the charges.

/doﬁé@éw

Scott A. Kruse

Attorney for the Employer

cc: Lafe Solomon (via email)
Celeste Mattina (via email)
Jayme Sophir (via email)
Miriam Szapiro (via email)
Meghan Phillips (via email)

1014853161
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Associate General Counsel
National Labor Relations Board
Division of Advice

1099 14th Street, N.W.

Room 10406

Washington, D.C. 20570-0001

Re:  Mercury Public Affairs LLC
NLRB Case No. 31-CA-087966

Dear Mr. Kearney:

As you are aware, this firm represents Mercury Public Affairs LLC (“Mercury” or “Company”)
with respect to the above-referenced matter. Thank you very much for giving counsel for Wal-
Mart, Scott Kruse, and myself the opportunity to meet with you to discuss the legal issues in this
case. We very much appreciate being able to express our views on the events concerning the
June 2012 press conference. Please accept this letter as the supplemental submission on behalf
of the Charged Parties. This letter addresses the issues of employee status under the Act, as well
as the lack of any coercive element with respect to actions at the public press
conference. Mr. Kruse will address separately the issues of agency and surveillance.

It seems clear that there exists some reservations at the agency about the applicability of the Act
to the individuals and events of this case. Respectfully, the case law cited to us is readily
distinguishable and actually supports the Charged Parties’ assertions that no violation of the Act
could have occurred as a result of the unfortunate incident involving [TIGKDIGS].

I No Section 2(3) Employee Was Involved

It is apparent that [IYGNDIGIE) is not a statutory “employee.” [QEASMOEGISV i 110t work for
Wal-Mart or Mecury. While DIGNBDIWI®) may have worked for a warehouse in California that
may have handled goods for Wal-Mart, gi§ was was unemployed at the time of the press
conference.

The cases cited to us for discussion at the March 15 videoconference are all distinguishable, and
support a finding that no “employee” was involved in the incidents of this case.

Fabric Services, Inc., 190 NLRB 540, 542 (1971).
o Involved a property owner’s requirement that an employee (Smoak) working for a
vendor remove his union insignia in order to work on employer’s premises.

Boca Raton | Boston | Chicago | Hong Kong | London | Los Angeles | New Orleans | New York | Newark | Paris | Sdo Pauio | Washington, D C
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o

o

The employer property owner defended on the sole ground that it was not employee’s
employer.

The ALJ, who was affirmed by the Board, rested his finding that Smoak was an
employee based on the power and control exercised by the property owner employer:
“Fabric Services, by virtue of its ownership of the property and its power to evict Smoak

from its premises, was in a position of sufficient control effectively to enforce its
direction to Smoak, in substance, either to remove his union pocket protector or get off
its property and cease performing the work. Its demand, I find, constituted a direct

interference with Smoak’s protected right to wear a union insignia at work. Though
perhaps different in degree, Fabric Services’ interference with Smoak’s protected right
was not essentially different from what it would have been had Fabric Services used
physical force to remove Smoak’s union insignia.” /d. at 542 (emphasis supplied).

The case involved a direct contractual relationship between an employer and an outside
vendor. The vendor’s employee was a direct economic beneficiary of the contract by
being allowed to perform work for compensation on the property owner employer’s
premises. By contrast, there was never any direct contractual relationship where Wal-
Mart (or Mercury) could have exercised any kind of control over (QXGQNCOIQ(®] [n
addition, and of equal importance, there was no direct interference of any kind as
was at the press conference to talk publicly about i experiences. There is no
comparison between Smoak (who was directed to stop engaging in union activity) and
DIGABIYIS®)] who did not receive any direct threat, and did what jfij came to the press
conference to do: talk to the public. The case is even farther removed from
applicability by the fact was not even employed by any employer, let
alone the Charged Parties, at the time of the incident.

Neo-Life of America, 273 NLRB 72, 73 (1984) is similarly distinguishable.

(0]

0]
(0]
O

o]

Patson was a contractor-employer that performed delivery services for Charged Party.
Patson employee, Regan, was assigned “full time” to perform services to Charged Party.
Regan became involved in union activities at Charged Party.

Regan was called to a meeting at Charged Party’s offices where Regan was directly asked
whether he was attending union meetings.

Patterson (a supervisor within the meaning of Section 2(11) of contractor) stated in
Charged Party’s presence that Patson could lose business if Charged Party went union.
The Board found Charged Party “adopted the statements by silence.”

This case is distinguishable because Regan was an actual employee of a contractor who
performed services full-time for Charged Party, at Charged Party’s premises. Thus, as
with all cases, Regan was a direct economic beneficiary of the relationship between the
two employers.

The circumstances of the meeting with two supervisors of the respective employers were
objectively coercive. The meeting was held in a supervisor’s office. The statements
made to Regan were objectively coercive, with a direct link of a loss of work if Regan
continued engaging in unjon activity. The threat to Regan would mean he likely would
have lost his job as he performed services full time for Charged Party. The remarks were
deemed adopted by the employer because its representative did not disavow the remarks.
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o In the case before you, the discussion between and DIGABRIUS)] did not

take place in a supervisor’s office, let alone at a location even remotely connected to
either employer. [QIONUIWI®) was a voluntary attendee to a public press conference; i
was not summoned by either Charged Party. There is no evidence of any unlawful
statements by or other coercive activity. Neither Mercury nor Wal-Mart can
be said to have adopted the conduct of il Indeed, the opposite is true: [ was
terminated the day it became known.

A.M. Steigerwald Co., 236 NLRB 1512 (1978).

o Employees of the Charged Party sought union, and a representation election was
pending.

o The credit union of the employer, which provided financial services to the employees,
maintained a bylaw which expressly limited membership to employees “not covered
by a collective bargaining agreement.” /d. at 1513

o The credit union sent each employee a letter during the representation campaign
which stated the employees would become “ineligible” to join credit union if they
voted in the union.

o The credit union provided direct financial services to employees of the Charged
Party, which were threatened to be taken away should employees exercise their right
to select the union.

o By contrast, the context of this case involved a public press conference, not a union
representation campaign in the critical period where statements are viewed with
additional scrutiny. No direct threat was made here. Whether QISERIEES was
actually reporter or not is immaterial; W was never in any position, at the time and

certainly not after when | was termianted, to make such a direct link between any
activity by (QECONBIW®)] and the loss of any tangible economic benefit.

New York, New York, 356 NLRB No. 110 (2011).

O
O

@]

(¢]

Casino contracted to have restaurants on premises.

Off-duty employees of contractor restaurant were prohibited by casino from distributing
handbills on casino property.

Casino exercised direct control over the employees of contractor using its property
interests, and even required adherence to a number of its policies.

This was a case on remand from the district of Columbia which considered the ultimate
question to be whether the employees of the contractor should be considered employees
ot non-employees of the property owner

The Board rejected the framework of the property interests set forth in Lechmere and
Republic Aviation in favor of showing the interests of the employees were derived from
their alignment with the casino’s employees. “They worked there regularly for an
employer with a close economic relationship to NYNY.” Slip op. p. 10 (emphasis
supplied).

The Board stressed that it was a narrow ruling and reached an accommodation that the property
owner could exclude off duty employees of a contractor if it could show a disruption to business.
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By contrast, again, the Charged Parties in this case simply never were in a position to exercise
direct control over anything involving QECNOIGI®): indecd, [(QEONMOIYI®] was not employed
at the time at all.

As we indicated during the videoconference, we conducted our own research of this issue. The
applicable case law concerning employee status which controls this case is Supreme Court
precedent. That precedent, which consists of NLRB v. Town & Country Electric, Phelps Dodge
Corp. v. NLRB and Chemical Workers v. Pittsburgh Plate Glass, all of which require the
existence of “at least a rudimentary economic relationship, actual or anticipated, between
employee and employer.” See WBAI Pacifica Foundation, 328 NLRB 1273, 1274 (1999).
(emphasis supplied). The decision in WBAI explained in detail the Board’s position in light of
the Supreme Court precedent.

o This case was a UC petition to include unpaid staff under a collective bargaining
relationship.

o Members Liebman, Fox and Hurtgen unanimously overruled a Regional Director’s
determination that the unpaid staff were employees under the Act. In doing so the Board
reviewed the applicable Supreme Court precedent and concluded that there must be a
direct economic relationship in order for an individual to be deemed a statutory
employee.

o The Board discussed the three Supreme Court cases, starting with NLRB v. Town &
Country Electric, 516 U.S. 85 (1995) which held that union salts who were also working
for and paid by the employer were statutory employees. The Court used dictionary
definition of employee, which includes compensation:

“The ordinary dictionary definition of “employee’ includes any ‘person who
works for another in return for financial or other compensation.” American
Heritage Dictionary 604 (3d ed. 1992). Se also Black’s Law Dictionary 525 (6"
ed. 1990) (an employee is a ‘person in the service of another under any contract of
hire, express or implied, oral or written where the employer has the power or right
to control and direct the employee in the material details of how the work is to be
performed’).” :
516 U.S. at 90.

o The Board also reviewed the Supreme Court’s Decision in Phelps Dodge Corp. v. NLRB,
313 U.S. 177 (1941), finding applicants of employment to be employees based on a
rationale that “similarly relied on economic relationships. The denial of employment to
applicants because of their union affiliation not only prevented the applicants from
entering the employer’s workforce, it also had an adverse impact on those already
employees of the employer.”' The Board noted “although the applicants did not receive

" During our videoconference, we heard a similar line of logic being articulated: that actions would be
viewed by Wal-Mart’s employee’s as coercive. Respectfully, this theory of alignment fails as a matter of law.

There is no case, Supreme Court or Board, where an individual who did not stand in direct economic relationship
with the Charged Party was found to be an “employee.” Here, particularly, [SYONEYWI®} status is not by any
means clear, and to extrapolate an effect on a separate workforce none of whom were even present or otherwise
directly involved in the events of this case is simply too much of a stretch of the existing precedent.
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any form of compensation from the employer, they were seeking entry to wage-paying
jobs and the discrimination against them had an adverse impact on those who were
already wage earners.” 328 NLRB at 1274,

o The Board relied further on Chemical Workers v. Pittsburgh Plate Glass, 404 U.S. 157
(1971) where the Court held retirees were not employees under the Act. In summarizing
the conclusion, the Board stated “Stressing that the Act is concerned with remedying the
inequality of bargaining power between employer and employee, this concern did not
extend to individuals who had left the work force and no longer worked for an
employer.” 328 NLRB at 1274

o The Board in WBAI concluded: “Applying the teaching of the Court to the case before us
on review, we find that these unpaid staff are not employees within the meaning of
Section 2(3) because there is no economic aspect to their relationship with the Employer,
either actual or anticipated.” Id.

o ([BIONGIW®) never had an actual or anticipated economic relationship with the
Charged Parties in this case; it cannot even be fairly said that (QECMGEIGI®] ever had any
direct connection to the Charged parties. W was not an employee, @ was not an
applicant, and when W was employed it was not at an employer that was directly
involved in the events of this case. In other words, any connectionw actually had was so
remote as to be inconsequential for purposes of the Act.

The takeaway from the Supreme Court precedent and WBAI is clear. There must exist a direct
economic connection between the individual and the Charged Party in order for that person to be
deemed an “employee.” The cases cited by the agency to us all meet the test as demonstrated by
the direct economic control the employers had over the individuals. The test fits within the
purposes of the Act by applying commonsense principles. In order for an employer to have
taken action that could implicate the Act (conduct which could interfere with, restrain or coerce
an employee), it must have some real ability to cause such an effect on the employee. None
exists in this case. To come to a different conclusion would be to substitute personal judgment in
place of objective proof of an employment relationship. As there is no way to establish W

was a statutory employee under existing precedent, the charges should be dismissed,
absent withdrawal.

II. OIONGIN(®; Conduct Could In No Way Be Construed As Coercive

Assuming it could be established that was a statutory employee (which cannot be
established), the events of this case show no violation occurred. We briefly touched on the
subject of the interview during the videoconference. The circumstances of the entire five minute
event are exceedingly benign. Unlike all the cases cited by the agency, the context of the
actions demonstrate that the Act could not have been violated. First, the actions did
not take pace in the context of a pattern of unfair labor practices. Indeed, other than allegations
“surveillance” and “interrogation” arising ﬁomm actions, there are no other
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